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In the Supreme Court of the State of Idaho 
VlLLA HIGHLANDS, LLC, an ldaho limited ) 




Idaho corporation; DALE E. Z I M N E Y ; ~ ~ ~  j 
DOES l-V, ) Supreme Court Docket No. 35472-2008 
) Ada County District Court No. 
Defendants-Respondents. ) OC0621175 
. . . ... . . . . . . . . . . .. . .. . . . .... . . ..... . . . -.- . .- . --- . . -. . . -- ) 
WESTERN COMMUNITY INSURANCE ) 




VILLA HIGHLANDS, LLC, an ldaho limited j 
liability company, ) 
A MOTION TO AUGMENT THE RECORD AND FOR SUSPENSION OF BRIEFING 
SCI-IEDULE and AFFlDAVlT OF CYNTHIA YEE-WALLACE IN SUPPORT OF MOTION TO 
AUGMENT THE RECORD AND FOR SUSPENSION OF BREFING SCHEDULE was filed by 
counsel for Appellant Villa Highlands, LLC on January 7,2009, requesting an order suspending the 
briefing schedule and augmenting the appellate record in the above entitled appeal with the file 
stamped copies of the docilments attached to this motion. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the augmentation record shall include the documents listed below, 
file stamped copies ofwhich were submitted with this Motion: 
3. Affidavit of William Hodges in Support of Plaintiffs Motion for Relief from Judgment 
with aaachments, file stamped July 22,2008; 
4. Affidavit of Cynthia Yee-Wallace in Support of Plaintiffs Motion for Relief from 
Judgment, file stamped July 22,2008; 
5. Reply to Western Community's Opposition to Plaintiffs Motion for Relief from 
Judgment, file stamped August 15,2008; 
6.  Affidavit of Cynthia Yee-Wallace in Support of Reply to Western Community's 
Opposition to Plaintiffs Motion for Relief from Judgment with attachment, file 
stamped August 15,2008; and 
7. Decision and Order on Plaintiffs Motion for Relief fiom Judgment, file stamped August 
26,2008. 
IT FURTHER IS ORDERED that with regard to Appellant Villa Highlands LLC's request 
for SUSPENSION OF BRlEFNG SCHEDULE, the due date for Appellant's Brief shall be ieset 
and Appellant's Brief shall be filed with this Court on or before fourteen (14) days from tho date of 
this Order. 
DATED this *deY of January 7.009. 
For the Supreme Court 
gbph pw- l  
Stephen W. Kenyon, &rk 
cc: Counsel of Record 
1 .  Plaintiffs Motin, f&Relief from Judgment, filestamped July 8,2008; 
2. Memorandum in Support of Plaintiffs Motion for Relief from Judgment, file stamped 
ORDER ClRANnNG MOTION TO AUGMENTTHB RECORD ANDRESETBRIEFING SCliEDULE- Docket No. 35q72-2008 
- . . 
En the Supreme Court of the State of Idaho 





WESTERN COMMUNITY INSURANCE ) ORDER GRANTING MOTION TO 
CO., an Idaho corporation, FARM BUREAU ) AUGMENT THE RECORD AND 
INSURANCE COMPANY OF IDAHO, an ) RESET BRIEFING SCHEDULE 
Idaho corporation; DALE E. ZIMNEY; and ) 
DOES I-V, ) Supreme Court Docket No. 35472-2008 
) Ada County District Court No. 
Defendants-Respondents. ) OC0621175 
---------*-------------*-------------------------------- 
WESTERN COMMUNITY INSURANCE ) 





VILLA HIGHLANDS, LLC, an Idaho limited ) 
liability company, ) 
1 
Counterdefendant-Appellant. 
A MOTION TO AUGMENT THE RECORD AND FOR SUSPENSION OF BRIEFING 
SCHEDULE and AFFIDAVIT OF CYNTI-IIA YEE-WALLACE IN SUPPORT OF MOTION TO 
AUGMENT THE RECORD AND FOR SUSPENSION OF BRIEFING SCHEDULE was filed by 
counsel for Appellant Villa Highlands, LLC on January 7,2009, requesting an order suspending the 
briefing schedule and augmenting the appellate record in the above entitled appeal with the file 
stamped copies of the documents attached to this motion. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the augmentation record shall include the documents listed below, 
file stamped copies of which were submitted with this Motion: 
1. Plaintiffs Motion f i r  Relief from Judgment, file stamped July 8,2008; 
2. Memorandum in Support of Plaintiff's Motion for Relief from Judgment, file stamped 
July 22,2008; 
ORDER GRANTING MOTION TO AUGMENT THE RECORD AND RESET BRIEFING SCHEDULE - Docket No. 35472-2008 
- 
Ill 
3. Affidavit of William Hodges in Support of Plaintiffs Motion for Relief from Judgment 
with attachments, file stamped July 22,2008; 
4. Affidavit of Cynthia Yee-Wallace in Support of Plaintiffs Motion for Relief from 
Judgment, file stamped July 22,2008; 
5. Reply to Western Community's Opposition to Plaintiffs Motion for Relief from 
Judgment, file stamped August 15,2008; 
6. Affidavit of Cynthia Yee-Wallace in Support of Reply to Western Community's 
Opposition to Plaintiffs Motion for Relief from Judgment with attachment, file 
stamped August 15,2008; and 
7. Decision and Order on Plaintiffs Motion for Relief from Judgment, file stamped August 
26,2008. 
IT FURTHER IS ORDERED that with regard to Appellant Villa Highlands LLC's request 
for SUSPENSION OF BRIEFING SCHEDULE, the due date for Appellant's Brief shall be reset 
and Appellant's Brief s.hall be filed with this Court on or before fourteen (14) days from the date of 
this Order. 
DATED this \s ?day of January 2009. 
For the Supreme Court 
&DL pyp .  
Stephen W. Kenyon, &rk 
cc: Counsel of Record 
ORDER GRANTING MOTION TO AUGMENT THE RECORD AND RESET BRIEFING SCHEDULE - Docket No. 35472-2008 
,.. 
Richard C. Boardman, Bar No. 2922 
RBoardman@perkinscoie.com 
Cvnthia L. Yee-Wallace. Bar No. 6793 
~kee~allace@~erkins~oie.com 
PERKINS COIE LLP 
251 East Front Street, Suite 400 
Boise. ID 83702-7310 
~ e l e ~ h o n e :  208.343.3434 
Facsimile: 208.343.3232 
Attorneys for PlaintiffICounterdefendant 
Villa Highlands, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, Case No. CV OC 0621 175 
Plaintiff, 
v. 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation; FARM 
BUREAU INSURANCE COMPANY OF 
IDAHO, an Idaho corporation; DALE E. 
ZIMNEY; and DOES I-V, 
Defendants. 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation, 
Counterclaimant, 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, 
Counterdefendant. 
PLAINTIFF'S MOTION FOR RELIEF 
FROM JUDGMENT 
Plaintiff Villa Highlands, LLC, by and through its counsel of record, Perkins Coie LLP, 
pursuant to Idaho Rule of Civil Procedure 60(b) moves the Court to relieve it from the Judgment 
PLAINTIFF'S MOTION FOR RELIEF FROM 
JUDGMENT - I 
67918-0001~EGAL14454455.1 
entered on May 22,2008 and filed on May 27,2008 in favor of Western Community Insurance 
Company on the grounds and for the reasons that Count Six of the Second Amended Complaint 
was not resolved or concluded and thus should not have been dismissed. 
Plaintiff will file a memorandum and supporting affidavits in support of this Motion 
within fourteen (14) days. 
Oral argument is requested 




Cynthia L. Yee-Wallace, ISB No. 6793 
CYeeWallace@perkinscoie.com 
Attorneys for PIaintiffICounterdefendant 
Villa Highlands, LLC 
PLAINTIFF'S MOTION FOR RELIEF FROM 
JUDGMENT - 2 
67918-O001&EGAL14454455 1 
COPY 
Richard C. Boardman, Bar No. 2922 
RBoardman@perkinscoie.com 
Cynthia L. Yee-Wallace, Bar No. 6793 
CYeeWallace@perkinscoie.com 
PERKINS COIE LLP 
25 1 East Front Street, Suite 400 




A.M R!a !!M.-< 
JuL 2 2 NO8 
J. DAVID NAVARRO, Clerk 
By AlOONE 
DEPUTY 
Attorneys for PlaintifKounterdefendant 
Villa Highlands, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, Case No. CV OC 0621 175 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation; FARM 
BUREAU INSURANCE COMPANY OF 
IDAHO, an Idaho corporation; DALE E. 
ZIMNEY; and DOES I-V, 
Defendants. 
WESTERN COMMUNITY INSURANCE 




MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR RELIEF 
FROM JUDGMENT 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, 
Counterdefendant. 
Plaintiff Villa Highlands, LLC ("Villa Highlands"), by and through its counsel of record, 
Perkins Coie LLP, submits this Memorandum in Support of Plaintiffs Motion for Relief from 
MEMOIUNUL'hl IN SUPPOKl 01: PI.AlN7 1E'l:'S 
MO1'10iX !:OR KEI.IEt: FROM J1JD(i34t'N1' - I 
r 
Judgment pursuant to Idaho Rule of Civil Procedure 60(b). This Memorandum is supported by 
the records and files herein, and the Affidavits of William Hodges ("Hodges Aff.") and Cynthia 
Yee-Wallace ("Yee-Wallace Aff.") in Support of Plaintiffs Motion for Relief of Judgment, both 
filed concurrently herewith. 
I. BACKGROUND 
Villa Highlands obtained a Western Community Insurance Co. ("Western Community") 
builder's risk insurance policy in 2005 to cover the construction of the Villa Highlands building 
in Boise, Idaho in 2005 and 2006. (Hodges Aff. Ex. A). 
The builder's risk policy at issue insured the following property ("Covered Property"): 
A. Coverage 
We will pay for direct physical loss of or damage to Covered 
Property at the premises described in the Declarations caused by or 
resulting from any Covered Cause of Loss. 
1. Covered Property 
Coveredproperty, us used in this Coverage Part, means the 
type ofproperty described in this section, A. I., and limited 
by A.2., Property Not Covered, if a Limit of Insurance is 
shown in the Declarations for that type of property. 
Building Under Construction, meaning the building or 
structure described in the Declarations while in the course 
of construction, including: 
a. Foundations; 
b. The following property: 
1. Fixtures and machinery; 
2. Equipment used to service the building; and 
3. Your building materials and supplies used for 
construction; 
provided such properly is intended to be permanently 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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located in or on the building or structure described in the 
Declarations or within 100 feet of its premises; 
c. If not covered by other insurance, temporary structures 
built or assembled on site, including cribbing, scaffolding 
and construction forms. 
(Id.) (emphasis added). 
Although the policy does not expressly differentiate between "hard costs" and "soft 
costs," it is undisputed that soft costs are not covered or insurable under this builder's risk policy. 
(Yee-Wallace Aff. Ex. A, Zimney Depo., pp. 112:20 - 113:25). 
On May 21,2006, the Villa Highlands building, while still under construction, was 
completely destroyed by fire. (Hodges Aff. 7 3). 
Immediately after the fire, William "Bill" Hodges, on behalf of Villa Highlands, 
contacted his insurance agent, Dale Zimney of Farm Bureau Insurance Company of Idaho 
("Farm Bureaufl)/Western Community and reported the fire. (Yee-Wallace Aff. Ex. A, Zimney 
Depo. p. 104:6-24). 
Under the builder's risk policy, in the event of loss or damage to the Covered Property, 
Western Community hadfour different payment options that it could elect in paying a claim: 
4. Loss Payment 
a. In the event of loss or damage covered by this Coverage 
Form, at our option, we will either: 
(1) Pay the value of lost or damaged property; 
(2) Pay the cost of repairing or replacing the lost or 
damaged property; 
(3) Take ail or any part of the property at an agreed or 
appraised value; or 
(4) Repair, rebuild or replace the property with other 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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property of like kind and quality, subject to b. below. 
We will determine the value of lost or damaged property, or the 
cost of its repair or replacement, in accordance with the applicable 
terms of the Valuation Condition in this Coverage Form or any 
applicable provision which amends or supersedes the Valuation 
Condition. 
(Hodges Aff. Ex. A). 
When Villa Highlands originally obtained the builder's risk policy, Mr. Hodges was 
advised by Mr. Zimney to use his original construction budget to determine the amount of 
coverage for the'policy. (Yee-Wallace Aff. Ex. B, Hodges Depo., Vol. 2,279:22 - 2813). 
When the Villa Highlands' project was originally being constructed in 2005 and 2006, Mr. 
Hodges did not use a third-party contractor, but instead served as the general contractor for the 
project.1 (Yee-Wallace Aff. Ex. C, Hodges Examination Under Oath, p. 17:6-24). 
After the fire, Mr. Hodges was asked by Farm Bureau's claims adjuster, Dare11 Freter, to 
submit an estimate reflecting the cost to reconstruct the Villa Highlands' building so that the 
insurance company could determine the toss payment. (Hodges Aff. 7 3 and Ex. B thereto). 
Villa Highlands complied with this request and on July 24,2006, Mr. Hodges submitted an 
estimate which included the cost to reconstruct the Villa Highlands project at a future point in 
time in 2006. (Hodges Aff. 7 4 and Ex. B thereto). The estimate was based on estimating the 
cost of every single aspect of the construction of the project using a third-party contractor, Petra 
Construction ("Petra 2006 Estimate"). (Id).  
Because the Petra 2006 Estimate was obtained using a third-party contractor, many of the 
' This was also the fust time that Mr. Hodges has served as the general contractor on a project ftom the start of the 
project to the finish. (Yee-Wallace Aff. Ex. C, Hodges Examination Under Oath, p. 17%-24). 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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costs were higher than the original costs of construction when Mr. Hodges budgeted the original 
project using his services as the contractor for the project. For example, "general conditions," 
which is the overhead component of a third-party contractor, was much higher in the Petra 2006 
Estimate and was a significant number. (Hodges Aff. 5) .  
Mr. Hodges did not exclude the costs or items from the Petra 2006 Estitnate that were 
uninsurable or not covered by the builder's risk policy. (Hodges Aff. 7 6). He was asked to 
submit an estimate for the total reconstruction costs. (Id.). No one from Western Community or 
Farm Bureau told Mr. Hodges that this Petra 2006 Estimate would be used to determine 
underinsurance under the builder's risk policy. (Id.). 
Additionally, the documentation that was used for the Petra Construction reconstruction 
information that was submitted to Farm BureauIWestern Community on July 24,2006 was 
merely estimates for construction, not binding bids. (Hodges Aff. 7 6). When Villa Highlands 
originally constructed the project, the budgets and costs were all determined by fixed cost bids, 
which meant the price for labor and materials for the project were fixed at the beginning of 
construction. (Id.). 
When Western CommunitylFarm Bureau received Villa Highlands' July 24, 2006 
"reconstruction costs," Darrell Freter noted that "several items" listed in the Petra 2006 Estimate 
were not covered by the builder's risk policy, including such costs as motion sensors and alarms. 
(Yee-Wallace Aff. Ex. D). 
On August 18,2006, counsel for Western CommunitytFarm Bureau, Rodney Saetrum, 
subjected Mr. Hodges to an "Examination Under Oath" during which he was asked several 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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questions about the construction of the Villa Highlands building and the fire. (See e.g. Yee- 
Wallace AM: Ex. C). 
On August 22,2006, Villa Highlands submitted its "Sworn Proof of Loss" as required 
under the builder's risk policy. (Hodges Aff. Ex. C). The sole and total basis submitted in 
support of the Sworn Proof of Loss was the Petra 2006 Estimate, which was the information 
requested of Villa Highlands by Farm Bureau. (Id.). 
Thereafter, Mr. Hodges became aware that Western CommunityIFarm Bureau were 
engaging an appraisal for purposes of determining whether Villa Highlands was underinsured 
under the builder's risk policy. (Hodges Aff. Ex. D). 
With respect to the appraisal process, paragraph E.2. of the builder's risk policy provides 
as follows: 
E. Loss Conditions 
If we and you disagree on the valuc of the property or the 
amount of loss, either may make writtentdemand for an 
appraisal of the loss. In this event, each party will select a 
competent and impartial appraiser. The two appraisers will 
select an umpire. If they cannot agree, either may request 
that selection be made by a judge of a court having 
jurisdiction. The appraisers will state separately the value 
of the property and amount of loss. It they fail to agree, 
they will submit their differences to the umpire. A decision 
agreed to by any two will bebinding. Each party will: 
a. Pay its chosen appraiser; and 
b. Bear the other expenses of the appraisal and umpire 
equal1 y. 
If there is an appraisal, we will still retain our right to d'eny 
the claim. 
MEMORZNDUM IN SUPPORT OF PLAINTIFF'S 
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With respect to underinsurance, paragraph F.2. of the builder's risk policy provides as follows 
F. Additional Conditions 
2. Need for Adequate Insurance 
We will not pay a greater share of any loss than the 
proportion that the limit of insurance bears to the value on 
the date of completion of the building described in the 
Declarations. 
(Hodges Aff Ex. A) (emphasis added). The terms of the policy do not specifically set forth what 
costs or items are to be included in an appraisal requested under Paragraph E.2., nor do they 
reflect which date should be used in the appraisal. (See id.). The policy only describes the 
Covered Property. (See Id.). 
Villa Highlands has consistently and continuously maintained the position that the 
underinsurance determination made to the appraisal clause set forth above should not 
include items that are not covered or that are uninsurable under the policy, or in other words, 
items that are not Covered Property as defined in the policy. (Hodges AfE Ex. A). Villa 
Highlands voiced this position as early as August of 2006 to Western Community/Farm Bureau. 
(See Hodges Aff. Ex. D). 
In August of 2000, Western CommunityFarm Bureau, through counsel, informed Villa 
Highlands that "a determination of the value of the proposed Villa Highlands project at the time 
ofpolicy inception is needed to establish the appropriate insurance coverage." (Hodges Aff. Ex . 
E) (emphasis added). Western Community/Farm Bureau also informed Villa Highlands that they 
were "attempting to determine the value of the Villa Highlands project as originally designed, 
based upon previous building dates." (Id.) (emphasis added). 
MEMORANDUM RJ SUPPORT OF PLAINTIFF'S 
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Thereafter on September 12,2006, Western CommunitylFarm Bureau, through counsel, 
infomed Villa Highlands that the "Sworn Proof of Loss, and therefore the Petra 2006 Estimate, 
included items that were considered consequential damages, which Western CommunityFarm 
Bureau represented were not covered by the builder's risk policy. (Hodges Aff. Ex. F). The 
Petra 2006 Estimate included items that had not yet been purchased and items that had not been 
consumed by the fire, which Western Community/Fm Bureau pointed out and reiterated would 
not be paid for under the policy. (Id). Western Community/Fann Bureau also informed Villa 
Highlands that its claim amount was not accepted. (Id.). 
On October 6,2006, Western Community/Farm Bureau, through counsel, sought to 
engage Villa Highlands in a discussion regarding which costs and items should be included in 
establishing the value of the building at issue. (Hodges Aff. Ex. G). Apparently, Western 
CommunityEarm Bureau were unsure if developer's profit should be included in the valuation, 
but represented that "archite,ctural costs and expenses" should be included in determining the 
building's value. (Id) (emphasis added). Villa Highlands once again objected to the insurance 
companies' approach and requested to meet with Western CommunitylFarm Bureau's 
representatives to discuss the issue. (Hodges Aff. Ex. H). 
On October 11,2006, Western Community requested that the parties go through the 
appraisal process to resolve questions about the loss claimed by Villa Highlands. (Hodges Aff. 
Xx. I). Specifically, the request stated that Western Community Insurance Company was 
formally requesting that an appraisal occur "with respect to this loss and questions as to the 
amount ofloss under the policy." (Id.) (emphasis added). Western Community made no 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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mention that the appraisal was requested to determine the value of the property at issue for 
purposes of the underinsurance analysis. 
In October of 2006, both parties informed one another who their appraisers would be for 
the appraisal process. (Yee-Wallace Aff. Exs. E, F). 
Villa Highlands appointed James Brown, MAI, as its appraiser in the appraisal process. 
Mr. Brown had previously conducted two separate appraisals for First Horizon Bank, the 
construction lender for Villa Highlands. (Hodges Aff. 7 8 8). The first appraisal was conducted 
as of March 2005, and the second appraisal was conducted for the reconstruction of the building 
after the fire and established a value as of August of 2006. ( I ) .  First Horizon obtained the 
second appraisal by Mr. Brown because Villa Highlands anticipated reconstruction to begin after 
the fire in the fall or winter of 2006. (Id.). Neither one of these appraisals were directed or 
completed for purposes of determining insurance coverage for the Villa Highlands building, nor 
for purposes of determining underinsurance. (Id. at 7 9). Both appraisals were conducted for 
lending purposes. ( I) .  Thus, because these appraisals were not aimed at determining an 
insurable value of the property at issue, both appraisals included numerous items that were 
uninsurable and not covered by the builder's risk policy at issue. They are thus irrelevant in 
determining the value for the property at issue in this case. 
Thereafter, the parties agreed to participate in a pre-litigation mediation on November 7, 
2006. (Aff. of Cynthia Yee-Wallace in Supp. of Mot. to Disallow Costs and Fees and Obj. to 
Western Community's Mot. for Costs and Fees Ex. D; Yee-Wallace Aff. Ex. I). In doing so, they 
agreed that the "appraisal process" would be stayed. (Id.). This mediation failed. 
MEMORANDUM IN SUPPORT OF PLAINTIFPS 
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On November 21,2006, Western Community sent an engagement letter to Joe Corlett, 
MA1 appraiser at Mountain States Appraisal and Consulting Company, who was retained to 
conduct its appraisal for use in determining underinsurance under the policy through the 
appraisal process. (Yee-Wallace Aff, Ex. H). In this letter, Western Con~munity informed Mr. 
Corlett that it believed that developer's profit and architecture and engineering fees should be 
included in the appraisal in determining the value of the Villa Highlands building. (Id.). 
Western Community also set forth that "additional security," the "contingency fund," the 
"construction fence," and the "cost of the project manager," which were included in the Petra 
2006 Estimate should be excluded in determining the value of the property because these items 
"are not part of the Covered Property" as described in Paragraph A.1. of the policy." (Id.) 
(emphasis added). Western Community also stated that "the focus should be on the policy 
lan~uaee" in determining which costs to include in determining the value of the vrotlertv at issue. 
( Id )  (emphasis added). 
In December of 2006, Villa Highlands filed its action against Western Community, Farm 
Bureau, and Mr. Zimney. 
In January of 2007, Villa Highlands, through counsel, wrote to Western Community 
asking for a copy of the appraisal conducted by Joe Corlett on behalf of Western Community in 
order to verify if the parties disagreed about both the amount of the loss and the value of the 
property at issue. (Yee-Wallace Aff. Ex. I). Western Community failed to accommodate 
counsel's request for a copy of Joe Corelett's appraisal at that time so Villa Highlands, through 
counsel, wrote to. Western Community's litigation counsel in an aftempt to obtain a copy of Joe 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
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Corlett's appraisal and also sent out discovery requests to obtain the same. (Yee-Wallace Aff. 
Exs. J, K). 
On March 6,2007, Villa Highlands, through counsel, again informed Western 
Community that it did not have a copy of Joe Corlett's appraisal and again requested a copy of 
the same. (Yee-Wallace Aff. Ex. L). On that same date, Western Community delivered a copy 
of Joe Corlett's appraisal to counsel for Villa Highlands. (Yee-Wallace Aff. Ex. M). 
After reviewing Joe Corlett's appraisal dated September 18, 2005 (the "Mountain States 
Appraisal"), conducted on behalf of Western Community to determine underinsurance under the 
policy through the "appraisal process," it was clear that Western Community failed to follow its 
own appraisal process. (Yee-Wallace Aff. Ex. N). The appraisal obtained by Western 
Community valued the Villa Highlands property using three different valuation methods:' the 
"Cost Approach," the "Income Approach," and the "Market Data Approach." (Id. ., pp. 52-53). 
The Cost Approach cited in the Mountain States Appraisal was based on a "comparison 
to similar sites which have sold in the subject's market area in the recent past." (Id.. p. 52). The 
Cost Approach also obtained an "improvement reproduction cost" that was estimated "based on 
information provided by the appraiser by the subject contractor in which specific estimates from 
subcontractors have been s~bmitted."~ The Cos't Approach also used a method of estimating 
"reproduction cost" by analyzing information gathered from similar projects constructed in the 
recent past. (Id.). These two methods were checked against the Marshall Valuation Services, 
2 The September 18,2005 appraisal was aimed at obtaining the current market value of the property at the "original 
completion date of March 15,2005, and at the estimated new completion date of June 1,2007." (Yee-Wallace Aff. 
Ex. N). 
It is assumed that this reference is to the Pena 2006 Estimate. 
MEM0RANI)U.M I N  SUPI'OKT OF PI A1NTII;F'S 
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which is a national cost index. (Id). 
In the Cost Approach cited by the Mountain States Appraisal, the "Developer's Actual 
Cost Method," and the "Marshall Valuation" were used. (Yee-Wallace Aff. Ex. N, pp. 77-78). 
Under the Cost Approach using the "Developer's Actual Cost Method," the Mountain States 
Appraisal specifically included reference to the Petra 2006 Estimate figures, and then added soft 
costs, entrepreneurial profit, and the land to obtain valuations with completion dates in May of 
2006 and June 2007. (Id. pp. 78 and 103). The Mountain States Appraisal stated that under the 
Marshall Valuation, "Villa Highlands is considered to be an average to good, Class D, home for 
the elderly" and came up with a $95.00 price per foot estimate (Id.. pp. 79 and 104) (emphasis 
added). 
Each of the three methods outlined in the Mountain States Appraisal included items in the 
valuation that are not covered or insurable under the builder's risk policy, which allowed Western 
Community to inflate the value of the building and deem Villa Highlands underinsured. The 
Cost Approach included such items as: the value of the land, entrepreneurial incentive (profit 
which was based at 12%), construction financing, contractor fees, and soft costs such as title 
insurance and appraisal and architectural fees. (Yee-Wallace Aff. Ex. N, p. 77-80). The Income 
Approach analyzed market rent and income after the Villa Highlands building was completed 
and operating as a senior living facility, beyond the period of the builder's risk coverage. (See 
Id). The Market Data Approach also included items that were uninsurable and not covered by 
the builder's risk policy, such as comparable sales. (See Id.). The Court in this matter has 
already held that a fair market valuation, such as this, is irrelevant for purposes of determining 
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the value of the building for the underinsurance analysis. (See Yee-Wallace Aff. Ex. S). 
Additionally, there were a number of incorrect facts and assumptions that were used as 
the basis for the Mountain States Appraisal, including the estimated date of completion of June 
1,2007 for the building: and using the total square footage ofthe land for Villa Highlands, 
which was listed as 71,314 square feet.5 (See Yee-Wallace Aff. Ex. If). 
After reviewing the Mountain States Appraisal, Villa Highlands informed Western 
Community, through counsel, that it would continue to proceed with the appraisal process, 
without waiving its right to challenge policy interpretation, the scope of coverage under the 
policy, and any legal determinations to be made. (Yee-Wallace Aff. Ex. 0). 
The parties agreed to have the appraisers contact one another and thereafter choose an 
umpire, which was the next step contemplated by the builder's risk policy. (See Hodges Aff. Ex. 
A, 7 E.2.). However, as of July 9,2007, the appraisers continued to discuss outstanding issues, 
but did not select an umpire nor agree on the valuation of the property at issue. (Yee-Wallace 
Aff. 7 17 and Ex. P thereto). Thus, the appraisal process stalled. (Yee-Wallace Aff. 7 17). The 
appraisers failed to appoint an umpire and Western Community accused Villa Highlands of 
stalling the appraisal process. 
On August 8,2007, Western Community requested a copy of the latest appraisal 
conducted by James Brown. (Yee-Wallace Aff. Ex. Q). Villa Highlands supplied this appraisal 
to Western Community the next day. (Yee-Wallace Aff. Ex. R). 
4 The estimated date of completion was September of 2006. (Yee-Wallace Aff. Ex. C,  Hodges Examination Under 
Oath, p. 44:16-20). 
The square footage for the Villa Highlands site was 62,830. (Yee-Wallace Aff Ex. V; Hodges Aff Ex. B). 
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On December 12,2007, Western Community/Farm Bureau filed a Motion to Compel 
Appraisal. In support of that Motion, Western CommunityIFarm Bureau did not explain what 
occurred between the appraisers from August 8,2007 through the date of its Motion; Defendants 
simply concluded that Villa Highlands had delayed or failed to cooperate in the appraisal 
process. However, this conclusion was directly contradicted by the evidence in this matter. 
Western CommunityIFarm Bureau has repeatedly and continuously misrepresented that 
Villa Highlands had refused to engage and cooperate in the appraisal process. Interestingly, on 
January 4,2008, Western CommunityIFarm Bureau represented that: 
In this case, both parties have procured the necessary appraisals 
and communicated their respective positions. All that is leji to be 
done under the requirements of the contract is to have both parties 
agree to an umpire who will review the information provided and 
make a determination .... 
(Reply Mem. in Supp. of Mot. to Compel Appraisal, p. 5) (emphasis added). Thus, as of January 
4,2008, Western Community confirmed that it stood by the Mountain Stales Appraisal, used this 
Appraisal as their determination of "value" for purposes of determining underinsurance under the 
policy, and represented that from its perspective, all that was left to be done in the appraisal 
process was the selection of an umpire. 
Subsequently on January 8,2008, Villa Highlands filed its Second Amended Complaint, 
which all parties stipulated to allow. In addition, the parties entered into the Stipulation Re: Villa 
Highlands Appraisal, which purported to stipulate to the "fair market value" of the property and 
the amount of the loss at issue. (See Stipulation Re; Villa Highlands Appraisal). 
On February 29,2008, Villa Highlands filed its Motion for Summary Judgment seeking 
partial judgment on the issue of the interpretation of the builder's risk policy at issue. On March 
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3,2008, Defendants Western Community, Farm Bureau, and Mr. Zirnney all filed Motions for 
Summary Judgment seeking the dismissal of all claims pending against them in the Second 
Amended Complaint. 
On April 9,2008, the Court ruled from the bench on Plaintiffs pending Motion for 
Summary Judgment, as well as the pending Motions for Summary Judgment filed by Defendants 
Western Community, Farm Bureau, and Dale Zirnney. At that hearing the Court held that for 
purposes of analyzing u~derinsurance under Paragraph F.2. of the builder's risk policy, "value" 
meant "actual cash value," which was to be determined by replacement costs. (Yee-Wallace Aff. 
Ex. S, April 9,2008 Transcript, p. 69:l-25). The Court also held that Paragraph 1 of the 
Stipulation Re: Villa Highlands Appraisal was irrelevant. (Id.., April 9, 2008 Transcript, p. 
However, what the Court didnot decide, was the issue regarding which costs should be 
included as part of the "replacement costs" that determine the value of the building at issue in the 
appraisals conducted to determine underinsurance. The Court also did not decide which date to 
use for purposes of valuing the Villa Highlands property in an underinsurance analysis. The 
following discussion took place on April 9,2008 before the Court: 
MR. BOARDMAN: ... We then move on to still some 
thorny issues about what goes into an appraisal. The problem with 
these appraisals that have already been done, Judge, is they 
include, as I call them, uninsurable items, but 1 think that is for us 
to work out with whomever. 
THE COURT: Well, you're going to have to get it done 
before the trial. I'm not going to reset your trial. I know you're 
asking that. 
(Yee-Wallace Aff. Ex. S, April 9,2008 Transcript, pp. 71:23-25 - 72: 1-6). The following also 
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took place: 
THE COURT: Didn't Mr. Anderson agree on what 
replacement cost appraisal means? Can you guys agree on that? 
MR. BOARDMAN: I would like to think we could. 
When counsel for Villa Highlands engaged in a diaiogue with the Court as to which date to use 
for purposes of the appraisal, counsel for Western CommunitylFann Bureau insisted that this 
issue was not properly before the Court at that time. (Yee-Wallace Aff. Ex. S, April 9,2008 
Transcript, p. 81 :4-20). 
Also at the April 9,2008 hearing, Western Community flip-flopped its position and 
representations previously made on January 4,2008 and informed the Court that it would be 
obtaining an appraisal, "in short order." (Yee-Wallace Aff. Ex. S April 9,2008 Transcript, p. 
775-7). 
On or about April 24,2008, Western Community and Farm Bureau submitted its 
proposed Order on Defendant Western Community and Farm Bureau's Motion for Summary 
Judgment. Also on April 24,2008, Plaintiff filed its Objection to the same. 
On April 28,2008, the parties were again before the Court for hearing on Plaintiffs 
motion to clarify orders and pending motions in limine filed by the parties. At that time, the 
Court stated, in essence, that Plaintiffs declaratory judgment claim (the appraisal process) was 
not at issue in the jury trial, but would be decided by the Court. (Aff. of Cynthia Yee-Wallace in 
Supp. of Mot. to Disallow Costs and Fees and Obj, to Def. Western Community's Mot. for Costs 
and Fees filed on June 25,2008, Ex. C, Transcript, p. 63:16-64:2). 
On that same date, the Court entered the Order on Defendant Western Community and 
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Farm Bureau's Motion for Summary Judgment, over Plaintiffs objection, apparently reversing its 
decision of April 9,2008, and dismissing Counts Seven and Eight against Defendants. (Order on 
Def. Western Community and Farm Bureau's Mot. for Summ. J., p. 3). This Order also set forth 
that Count Six for declaratory judgment was not dismissed, but was "To be determined after 
appraisals." (Id) 
On April 29,2008, Villa Highlands submitted its Appraisal of Real Property conducted 
by MA1 Appraiser, Brad Janoush, of Integra Realty Sources, Inc. ("Integra Appraisal") to 
Defendants. (Yee-Wallace Aff. Ex. T). The Integra Appraisal obtained the "Insurable Value" of 
the Villa Highlands building as of September 2006 using a cost approach and the Marshall 
Valuation Service. ( I ) .  Insurable value was defined in the Integra Appraisal as: 
1) The portion of the value of an asset that is acknowledged or 
recognized under the provisions of an applicable loss policy. 
2) Value used by insurance companies as the basis of insurance. 
Often considered to be replacement or reproduction cost less 
deterioration and non-insurable items. Sometimes cash or market 
value but often entirely a cost concept. 
(Id ., p. 2). The Integra Appraisal, just like the Mountain States Appraisal, listed the construction 
quality of the Villa 1-Iighlands building as "Average to Good," correctly listed the building square 
footage, and unlike the Mountain ~ t a t e s ' ~ ~ ~ r a i s a 1 ,  only included items in the valuation that were 
covered or insurable under the builder's risk policy. ( I d .  p. 9 In using the Marshal Valuation 
Service, the Integra Appraisal backed out &insurable soft costs and did not include them in the 
valuation. (Id). After analyzing the items that were properly included in the appraisal pursuant 
to the builder's risk policy, the insurable value, yhich was based on the replacement cost of a 
new building, was listed as $5,819,000.00 or $94.74 per square foot. (Id.., p. 10). 
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On April 30,2008, Western Community submitted an alleged "Supplemental Addendum 
to Appraisal Report." (Yee-Wallace Aff. Ex. U). This Supplemental Addendum to Appraisal 
Report was again conducted by Joe Corlett of Mountain States on behalf of Western Community 
and was apparently submitted to "add replacement value to its previous report." (Id.). The 
Supplemental Addendum to Appraisal Report, however, contradicted the previous Mountain 
States Appraisal and stated: 
In this case, when the subject is unique in the market and is a 
special purpose facility, the most reliable indication of replacement 
cost would be the actual cost to construct estimates provided by the 
developer which gives a detailed description of the estimated cost 
to rebuild the project. It should also be noted, we consulted the 
Marshall Valuation Service manual for secondary support of 
developer's estimated cost, which indicated that the cost estimates 
by the developer are reasonable. 
(Id.). The Supplemental Addendum to Appraisal Report provided no fbrther analysis but instead 
attached what looked like an Excel spreadsheet to the cover letter, and plugged in the values 
from the Petra 2006 Estimate submitted by Mr. Hodges reflecting the cost to reconstruct the 
project through a third-party contractor, with various increases. (See Id.). There were also some 
what looked like notes and invoices attached to the Addendum, which were used by Mr. Corlett 
to obtain the "replacement value set forth therein," some of which were dated in February and 
March of 2006- prior to the fire of the Villa Highlands building. (See id). The Supplemental 
Addendum to Appraisal Report then stated that the "Replacement Value" of the Villa Highlands 
building as of September 24,2006 was $8,490,836. (Id.). No further explanation was given for 
, 
the "supplement" and there was no explanation or analysis regarding the use of the attached notes 
and invoices. 
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On or about May 1,2008, the parties retained Sam Langston of Langston & Associates to 
serve as the "umpire" in the appraisal process. (Yee-Wallace Aff. Ex. W). Mr. Langston was 
engaged to perform an appraisal review to determine "the reliability of the cost data that each 
appraiser relied upon in forming their opinions as to the value of the property." (Id.). He was 
not asked to determine the "actual cash value" of the property, nor to verify the information 
provided by the two appraisers (Corlett and Janoush), but to determine which appraiser used 
more accurate cost data for determining the value of the property. (Id.). 
Also on May 1,2008, the parties met with the appraisers for less than an hour, and then 
the appraisers (Mr. Janoush via telephone, Mr. Corlett, and Mr. Langston in person) met outside 
the presence of counsel to discuss the appraisals. (Yee-Wallace Aff. 7 24). 
On May 2,2008, Mr. Langston asked counsel for both parties to submit a definition of 
"cash value" to him so that he could determine how to proceed with the appraisal review. (Yee- 
Wallace Aff. Ex. W). The parties did not and could not agree on the items that Mr. Langston 
should consider in determining "cash value." (Yee-Wallace Aff. Ex. X). In any event, Villa 
Highlands agreed to submit a joint letter to Mr. Langston directing him to deduct a number of 
uninsurable soft cost items from the valuation. (Id).  However, Villa Highlands expressly stated 
that in sending this joint-letter, it was not waiving its right to argue that other items should not be 
included in the valuation reports. (Id,). 
On May 4,2008, the day before the jury trial was set to commence in this case, Mr. 
Langston submitted his Limited Appraisal Review findings. (Yee-Wallace Aff. Ex. Y). The 
Limited Appraisal Review findings erroneously stated that the Integra Appraisal was based upon 
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the construction quality of "Average." (Id.) (emphasis added). The Limited Appraisal Review 
also set forth that the Supplemental Addendum to Appraisal Report submitted by Western 
Community was based on a valuation that cited that the Villa Highlands building was of "Good" 
construction type and a January 2007 bid by Petra Constmction. (Id.) (emphasis added). Mr. 
Langston thereafter concluded that, "The Mountain States appraisal is deemed more reliable 
based upon the support provided in their determination of Good Quality classification provided 
by Marshall Valuation (See Attachment) when compared to the Average Quality classification 
determined by Integra." (Id ). 
The jury trial thereafter commenced in this matter beginning on May 5,2008. Villa 
Highlands resewed its rights to challenge the appraisal process and the "determination" made by 
the umpire on May 4,2008. 
After the jury's verdict in May of 2008, Western Community submitted its proposed 
Judgment, which set forth that "...all claims against Western Community Insurance Company 
are dismissed with prejudice." (J., p. 2). On May 22, 2008, Plaintiff filed its Objection to the 
entry of said Judgment on the grounds and for the reasons including that not all claims pending 
against Western Community had been dismissed with prejudice. (Pl.'s Obj. to Proposed J. 
Submitted by Western Community, p. 2). 
On May 22,2008, the Court signed Western Community's Judgment, over Plaintiffs 
objection, dismissing all claims against Western Community with prejudice, which would 
include Count Six for declaratory judgment and in essence, any and all issues and findings 
regarding the appraisal process. 
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Villa Highlands then filed its Motion for Relief from Judgment to address the Court's 
entry of the May 27,2008 Judgment in favor of Western Community. 
On July 8,2008, Villa Highlands respecthlly moves the Court to grant it relief from the 
May 27,2008 Judgment in favor of Western Community, and in doing so, requests that the Court 
vacate and set aside the findings of Mr. Langston, and determine that the Integra Appraisal is the 
binding determination that establishes the value of the Villa Highlands building under Paragraph 
F.2. of the policy. 
11. STANDARD 
Pursuant to Idaho Rule of Civil Procedure 60(b), the court may reiieve a party or his legal 
representative from a final judgment, order, or proceeding for a number of spccific reasons set 
forth in the Rule or, "any other reason justifying relief fiom the operation of the judgment." 
I.R.C.P. 60(b)(6). The right to grant or deny relief under the provisions of this Rule is a 
discretionary one. Hendrichon v. Sun Valley Corp., 98 Idaho 133,559 P.2d 749 (Idaho 1977) 
In this case and as set forth below, Villa Highlands is entitled to relief from the May 27, 2008 
Judgment in favor of Western Community which dismissed Count Six of the Second Amended 
Complaint because the declaratory action was not concluded or fully determined by the Court 
111. ARGUMENT 
Although there does not appear to be any Idaho case law that has been decided on the 
merits regarding how to classify appraisal clauses similar to the one at issue in this case, other 
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courts have done so.6 Appraisal awards do not provide a formal judgment and may be set aside 
by a court. See Central Lqe Ins. Co. v. Aetna Casualty & Surety Co., 466 N.W. 257,260 (Iowa 
1991). In Wells v. American States Preferred Ins. Co., 919 S.W.2d 679,683 (Tex. Ct. App. 
1996), the Texas Court of Appeals held that an appraisal clause in a homeowner's insurance 
policy, similar to the one at bar, is binding and enforceable. Id. However, an appraisal 
determination can be disregarded in the following situations: (1) when the award was made 
without authority; (2) when the award was the result of fraud, accident, or mistake; or (3) when 
the award was not made in substantial compliance with the terms of the contract. Id .  (citations 
omitted). 
The Texas court went on to state that, "[tlhe effect of an appraisal award is to estop one 
party from contesting the issue of damages in a suit on the insurance contract, leaving only the 
question of liability for the court. Id.. (citations omitted). The court also held that, consistent 
with the holdings of several other jurisdictions, "appraisers have no power or authority to 
determine questions of causation, coverage, or liability." la!. at 684. Similarly, the power of an - 
appraiser pursuant to appraisal clauses is limited to the function of determining the money value 
of damage, and an appraiser's acts in excess of the authority conferred upon him by the appraisal 
agreement is not binding on the parties. Id. at 684 & 685. Appraisers are not arbitrators. Id.. at 
See 15 Couch on Ins. $209:16, Applicability of Arbitration Statutes to Policy Provisions for Appraisals (June 
2008). Courts that have dealt with classifying appraisal clauses, either construe these provisions as arbitration 
agreements or merely as contrachial provisions in a policy. In Idaho, the Idaho Supreme Court has briefly discussed 
this issue, but has not decided on the merits, whether an appraisal clause such as the one in this case is an arbitration 
clause or merely a condition or provision of an insurance policy. See Inland Group of Companies, Inc v. 
Providence Washington Ins. Co., 133 Idaho 249,985 P.2d 674 (Idaho 1999) (upholding the trial court's finding that 
the appraisal clause at issue was an arbitration clause but not deciding "what practical distinction, if any, there may 
be between an appraisal and arbitration"). 
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A. The Findings by the Umpire are not in Compliance with the Terms of the Builder's 
Risk Policy. 
In this case, the Court should grant Villa Highlands relief from the May 27,2008 
Judgment entered in favor of Western Community, and in doing so, should set aside the Limited 
Appraisal Review finding by Mr. Langston because it was not made in compliance with the 
terms of the builder's risk policy, and is based upon significant mistakes and errors. 
Both Western Community and Villa Highlands agree that the focus should be on the 
policy language in determining which items should be included and excluded for purposes of an 
underinsurance valuation of the property at issue. The builder's risk policy only covers or 
insures Covered Property, which again, is the building or structure while in the course of 
construction, including foundations, fixtures, machinery, equipment used to service the building, 
and building materials and supplies used for construction. (Hodges Aff. Ex. A). The Court has 
already essentially found that valuations that do not focus on replacement cost, or include items 
that are not insurable under the policy, are irrelevant for purposes of determining the value of the 
building at issue. (See Yee-Wallace Aff. Ex. S). The Court should apply its reasoning made on 
April 9,2008 when it held that fair market value was irrelevant to determine value under the 
policy to the approaches and methods used by Western Community in its Mountain States 
Appraisal and Supplemental Addendum to Appraisal Report. 
For purposes of an underinsurance determination under Paragraph F.2. any appraisal that 
establishes a value for the building should not include uninsurable or non-covered items because 
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to include such would be inconsistent with the terms of the policy. The Court has held that 
"value" means replacement cost. Thus, only those costs that replace Covered Property are 
properly includable in any valuation determining underinsurance under the policy. Accordingly, 
both the Mountain States Appraisal and the Supplemental Addendum to Appraisal Report 
submitted by Western Community are per se not in compliance with the terms of the builder's 
risk policy. 
The Mountain States Appraisal lists items in each valuation method employed that are 
not costs that would replace Covered Property under the builder's risk policy. Under the Cost 
Approach the valuation included the land, entrepren6urial incentive (profit which was based at 
12%), construction financing, contractor fees, and soft costs such as title insurance, and appraisal 
and architectural fees. (Yee-Wallace Aff. Ex. N, p. 77-80). The Income Approach analyzed 
market rent and income after the Villa Highlands building was completed and operating as a 
senior living facility, beyond the period of the builder's risk coverage. (See id.). The Market 
Data Approach also included items that were uninsurable and not covered by the builder's risk 
policy, such as comparable sales, and has already been held by the Court to be irrelevant in this 
case. (See Id ). 
Similarly, the Supplemental Addendum to Appraisal Report, which was based on the 
Petra 2006 Estimate, includes itcms that are uninsurable and not covered by the builder's risk 
policy. Western Community has admittedly included items in its "appraisal" and valuation that 
are neither covered nor insurable under the builder's risk policy. (See Hodges Aff. Ex. F; Yee- 
Wallace Aff. Ex. H). Western Community has previously asserted that items such as: motion 
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sensors, alarms, consequential damages, additional security, contingency funds, construction 
fences, and the cost of project managers are not Covered in the policy and thus are costs that 
should be excluded in valuing the building. (See Hodges Exs. B, F; Yee-Wallace Aff. Exs. D, 
H). These costs were all included in some form in its Supplemental Addendum to Appraisal 
Report (which was the appraisal selected by the umpire in this matter) because it was based on 
the Petra 2006 Estimate. 
Additional soft costs, which are undisputedly not covered by the builder's risk policy, 
were also included in the Supplemental Addendum to Appraisal Report. Many (if not most or 
all) of the items listed under "General Conditions" in the Petra 2006 Estimate include 
uninsurable costs such as: labor, surveying, inspection fees, rental equipment, contractor's profit, 
and architectural fees. (See Hodges Aff. Ex. B; Yee-Wallace Aff. Ex. Y). Other costs, such as 
sitework and signage7 were also included in the Petra 2006 Estimate, but are not Covered 
Property under the policy. The reason these items are included in the Petra 2006 Estimate is 
because Western Community/Farm Bureau asked Villa Highlands to submit the cost to 
reconstruct the entire project for purposes of determining the amount of the loss after the fire. 
This Petra 2006 Estimate was never intended to reflect the value of the building for purposes of 
an underinsurance determination, much like the James Brown appraisals were not conducted for 
such determinations. 
Western Community has simply attached this Petra 2006 Estimate to some sort of 
spreadsheet and thereafter had it stamped with approval by an appraiser in order to attempt to 
Under Paragraph A.2.b.(3) of the builder's risk policy, signs are expressly excluded from coverage 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTION FOR RELIEF FROM JUDGMENT - 25 
gualifj it as an appraisal under the policy. However, the Supplemental Addendum to Appraisal 
Report does not comply with the terms of the policy, and thus, is improper to use as the 
determination for the umpire's findings. Mr. Langston's findings should thus be set aside and 
vacated. 
B. The Findings by Mr. Langston are based on Errors and Mistakes. 
Furthermore, the Mountain States Appraisal and the Supplemental Addendum to 
Appraisal Report submitted by Western Con~munity are based upon a number of mistakes and 
errors, which invalidate the valuations. For instance, the Mountain States Appraisal computes 
valuations using the square footage of the Villa Highlands land, which is incorrect. The 
Appraisal used the figure of 71,308 as the square footage by which to calculate the valuation 
figures. (See Yee-Wallace Aff. Ex. N). However, the square footage of the Villa Highlands 
building was 62,830. (See Yee-Wallace Aff. Exs. T, Y). Additionally, the Mountain States 
Appraisal used a completion date of June 1,2007, which is unsupported by any evidence in the 
record. 
The Supplemental Addendum to Appraisal Report also contained significant errors and 
mistakes, as did the Limited Appraisal Review by Mr. Langston. Although it was quite unclear 
what "method" the Supplemental Addendum relied on (discussed further below) to determine 
this new "replacement cost," it appears Erom Mr. Langston's Limited Appraisal Review that the 
Addendum referenced the Marshall Valuation based upon "Good Quality" construction. (See 
Yee-Wallace Aff. Ex. Y). However, no where in the Mountain States Appraisal does it reflect 
that "Good Quality" construction was used on the project. Indeed, the Mountain States Appraisal 
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values the building as "average to good" quality construction. (See Yee-Wallace Aff. Ex. N). 
Further, the Limited Appraisal Review by Mr. Langston erroneously sets forth that the 
Integra Appraisal values the Villa Highlands building as "Average Quality" and that the Moutain 
States Appraisal was supported by "a contractor bid prepared by Petra Construction." (Yee- 
Wallace Aff, Ex. Y). However, the Integra Appraisal valued the building as "Average to Good," 
the same as the Mountain States Appraisal. (Yee-Wallace Aff. Ex. T). Similarly, the Mountain 
States AppraisalISupplemental Addendum to Appraisal Report was not supported by bids, but 
mere estimates. (Hodges Aff. 7 6). These errors and mistakes affected the final outcome and 
determinations made with respect to the value of the property at issue. Because the Limited 
Appraisal Review Findings are based upon mistakes and errors, it must be set aside and vacated. 
C. The Supplemental Addendum does not Comply with Uniform Standards of 
Professional Appraisal Practice. 
Finally, the Supplemental Addendum to Appraisal Report submitted by Western 
Community and chosen by Mr. Langston did not meet or comply with Uniform Standards of 
Professional Appraisal Practice ("USPAP"). See e.g. Harris v. American Modern Home Ins. Co., 
No. 4:07 CV 656 DDN, 2008 WL 23 12930, * 11 (E.D. Mo. 2008) (holding that when an 
appraiser fails to use the proper method for calculating damages pursuant to an appraisal clause, 
the appraiser's testimony may be excluded from trial because it is not relevant to prove the 
amount of loss based upon the correct standard). 
The Mountain States Appraisal and the Supplemental Addendum to Appraisal Report 
submitted by Western Community were subject to USPAP. (See Yee-Wallace Aff. Ex. U). 
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Pursuant to these standards, an appraiser must correctly employ recognized methods and 
techniques necessary to produce a credible appraisal, the appraisal must not contain a substantial 
error of omission, and it must identify the type and definition of value. (See USPAP 2008-2009; 
Standards 1.1 and 1.2, ht tp: / /commerce.appraisalfoundat ion.org/hSPAP- 
folder/standards/std-0 1-.htm). 
In this case, the Supplemental Addendum to Appraisal Report does not set forth what 
method was employed to determine the "replacement cost" set forth therein. The Supplemental 
Addendum does not explain why it departs Erom the methods and findings previously made in 
the Mountain States Appraisal, and does not set forthwhat technique or basis that is used. This 
is because Western Community's appraiser merely cut and pasted the Petra 2006 Estimate into 
some sort of spreadsheet and then placed a cover letter on it, made a few additions, and then 
labeled it as an "addendum." The Supplemental Addendum to Appraisal Report is not an 
appraisal, does not comply with USPAP, and thus, should not be admitted as evidence or 
considered for purposes of the underinsurance analysis determining the value of the property in 
this matter. 
D. The Integra Appraisal is the only Appraisal Submitted that Complies with the 
Terms of the Builder's Risk Policy and should be held to be the Binding 
Determination of the Value of the Property at Issue. 
The Integra Appraisal is the only appraisal that obtained an insurable value, or 
replacement cost, of the Villa Highlands building, consistent with the terms of the builder's risk 
policy. It correctly listed the building square footage, and only included items in the valuation 
that are covered or insurable under the builder's risk policy. (Yee-Wallace Aff. Ex. T, p. 9). In 
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using the Marshal Valuation Service, the Integra Appraisal backed out soft costs and did not 
include them in the valuation. (Id). After analyzing the items that were properly included in the 
appraisal pursuant to the builder's risk policy, the insurable value, which was based on the 
replacement cost of a new building, was listed as $5,819,000.00 or $94.74 per square foot. (Id,  
p. 10). As such, the Court should vacate the finding by Mr. Langston and declare that the Integra 
Appraisal is the binding determination for purposes of determining the value of the property at 
issue under Paragraph F.2. of the policy and fulfills the terms of policy's appraisal provision. 
IV. CONCLUSION 
For the reasons set forth herein, Villa Highlands respectfully moves the Court to grant it 
relief from the May 27,2008 Judgment in favor of Western Community, and in doing so, 
requests that the Court vacate and set aside the findings of Mr. Langston, and determine that the 
Integra Appraisal is the binding determination that establishes the value of the Villa Highlands 
building under Paragraph F.2. of the policy. 
DATED: July 22,2008. PERKINS COIE LLP 
By: 
~i%ard C. Boardman, ISB No. 2922 
RBoardman@perkiiscoie.com 
Cynthia L. Yee-Wallace, ISB No. 6793 
CYeeWallace@perkinscoie.com 
Attorneys for PlaintifUCounterdefendant 
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CERTIFICATE OF SERVICE 
I, the undersigned, certifl that on July 222008, I caused a true and correct copy of the 
foregoing to be forwarded with all required charges prepaid, by the method(s) indicated below, 
in accordance with the Rules of Procedure, to the following person(s): 
Robert A. Anderson 




C. W. Moore Plaza -Facsimile 
250 S. Fifth St., Ste. 700  Overnight Mail 
P.O. Box 7426 -
Boise, ID 83707-7426 
FAX: 344-5510 
Attorneys for Defendant/Counterclaimant 
Western Community Ins. Co. and Defendant 
Farm Bureau Mut. Ins. Co. ofIdaho 
J. Kevin West, 
Karen Sheehan Hand Delivery U.S. Mail a HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. Facsimile 
Key Financial Center, Ste. 700 Overnight Mail 
702 West Idaho St. 
P.O. Box 1271 
Boise, ID 83701 
FAX: 395-8585 
Attorneys for Defendant Dale E. Zimney 
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Richard C. Boardman. Bar No. 2922 
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Cvnthia L. Sec-Wallace. Bar No. 6793 
~k~e~al~ace(iii.oerkinkoie.com 
PERKINS COIE LLP 
251 East ~ r b n t  Street, Suite 400 
Boise. ID 8'3702-73 10 ~ ~ - .  
Telephone: 208.343.3434 
Facsimile: 208.343.3232 
Attorneys for PlaintifKounterdefendant 
Villa Highlands, LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAI-10, IN AND FOR THE COUNTY OF ADA 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, I Case No. CV OC 0621 175 
Plaintiff, 
v. 
AFFIDAVIT 01; WILI.[i\RI IIODGES IN 
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WESTERN COMMUNITY IhTSURANCE I 
CO., an Idaho corporation; FARM 
BUREAU INSURANCE COMPANY OF 1 
IDAHO, an Idaho corporation; DALE E. 
ZIMNEY; and DOES I-V, I 
Defendants. I 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation, 
Counterclaimant, I 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, I 
Counterdefendant. I 
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STATE OF IDAHO ) 
: SS. 
County of Ada ) 
William Hodges, being first duly sworn upon oath, deposes and says: 
1. I am the President of Western Realty Advisors, Inc., which is the managing 
member of Villa Highlands, LLC ("Villa Highlands") and am authorized to manage, and have 
managed, Villa Highlands from 2004 through the present, and I make this affidavit based upon 
my own personal knowledge. 
2. Attached hereto marked Exhibit A is a true and correct copy of the Western 
Community Insurance Co. ("Western Community") Builder's Risk Coverage Form ("Builder's 
Risk Policy") that was obtained in 2005, which is the insurance policy that was in effect and that 
covered the construction of the Villa Highlands projcct in Boise, Idaho at issue in this case. 
3. The Villa Highlands building, during construction, was completely destroyed by 
f i e  on May 21,2006. After the fire, I submitted a claim to Farm Bureau Insurance Company of 
Idaho ("Farm BureauW)/Western Community and was asked by Farm Bureau's claims adjuster, 
Darell fireter, to submit an estimate reflecting the cost to reconstruct the Villa Highlands building 
to enable the insurance company to determine the loss payment. 
4. I complied with this requcst on behalf of Villa Highlands. On July 24,2006, I 
submitted an estimate to Mr. Freter which included the cost to reconstmct the Villa Highlands 
building at a future point in time in 2006. The estimate was based on re-bidding every single 
aspect of the construction of the project using a third party contractor, Petra Construction. 
Attached hereto marked Exhibit B is a true and correct copy of a letter dated July 24,2006, along 
with its attachments which reflected a summary of the bids that were obtained through Petra 
Construction that I sent to Darrell Freter of Farm Bureau on behalf of Villa Highlands. 
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5. I did not use a third-party contractor on the project when I obtained the Builder's 
Risk Policy, as I was acting as the general contractor during construction in 2005 and 2006. 
Because the reconstruction estimate that I obtained for Mr. Freter used a third-party contractor, 
many of the costs were much higher than what they would have been if the reconstruction was 
commenced using my services as the general contractor, such as "general conditions," which is 
the overhead component of a third-patty contractor. 
6. Additionally, the documentation that was used for the Petra Construction 
reconstruction information that I submitted to Farm Bureau/Western Community on July 24, 
2006 were merely estimates for constmction, not binding bids. When Villa Highlands originally 
constructed the project, the budgets and costs were all determined by fixed cost bids, which 
meant the price for labor and materials for the project were fixed at the beginning of 
construction. 
7. I did not exclude those items and costs that were uninsurable or not covered by 
the builder's risk policy in the estimate that I obtained for Mr. Freter. He asked that I provide 
him with the total cost to reconstruct the project at a current point in time. No one from Farm 
Bureau or Western Community ever explained to me that Villa Highlands' Proof of Loss 
information would be used for purposes of determining underinsurance under its Builder's Risk 
Policy. 
8. Villa Highlands appointed James Brown, MAI, as its appraiser in the appraisal 
process in October of 2006. Mr. Brown had previously conducted two separate appraisals for 
Fis t  Horizon Bank, the construction lender for Villa Highlands. The first appraisal was 
conducted as of March 2005, and the second appraisal was conducted for the reconstruction of 
the building and established a value as of August of 2006. First Horizon obtained the second 
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appraisal because Villa Highlands anticipated reconstruction to begin in the fall or winter of 
2006. The project would have had to be re-bid at that time. 
9. Neither one of the First Horizon appraisals were directed or completed for 
purposes of determining insurance coverage for the Villa Highlands building, nor for purposes of 
determining underinsurance. Both appraisals were conducted for lending purposes. 
10. Attached hereto marked Exhibit C is a true and correct copy of a letter datcd 
August 22,2006, to Dane11 Freter, attaching a true and correct copy of the Sworn Proof of Loss 
dated May 26,2006, executed by me on behalf of Villa Highlands. 
11. Attached hereto marked Exhibit D is a true and correct copy of an email dated 
August 28, 2006 that I sent to Darrell Freter on behalf of Villa Highlands. 
12. Attached hereto marked Exhibit E is a true and correct copy of a letter dated 
August 23,2006 that I received from Rodney R. Saetrum. 
13. Attached hereto marked Exhibit F is a true and correct copy of a letter dated 
September 12,2006 that I received from Rodney R. Saetrum. 
14. Attached hereto marked Exhibit G is a true and correct copy of a letter dated 
October 6,2006 that I received from Rodney R. Saetnnn. 
15. Attached hereto marked as Exhibit H is a true and correct copy of an email dated 
October 11,2006 that I sent to Rodney Saetrum on behalf of Villa Highlands. 
16. Attached hereto marked as Exhibit I is a true and correct copy of a letter dated 
October 11,2006 that I received fiom Rodney R. Saetrum. 
I 
William Hodges 
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SUBSCRIBED AND SWORN to before me this & 3ay of July, 2008. 
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CERTIFICATE OF SERVICE 
I, the undersigned, certifj. that on July z 2 0 0 8 ,  I caused a true and correct copy of the 
foregoing to be forwarded with all required charges prepaid, by the method(s) indicated below, 
in accordance with the Rules of Procedure, to the following person(s): 
J. Kevin West 
Karen Sheehan 
HALL, FARLEY, OBERRECHT & 
BLANTON, P.A. 
Key Financial Center, Ste. 700 
702 West Idaho St. 
P.O. Box 1271 
Boise, ID 83701 
FAX: 395-8585 





P.O. Box 7426 
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FAX: 344-55 10 
Attorneys for Defendant/Counterclaimant 
Western Community Ins. Co. and Defendant 
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BUILDERS RISK COVERAGE FORM 
Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and 
what is and is not covered. 
Throughout this policy the words "YOU" and "youi" refer to the Named Insured shown in the Declarations. The 
words "we", "us" and "ou? refer to the Company providing this insurance. 
Other words and phrases that appear in quotation marks have special meaning. Refer to Section G. - Definitions. 
A. Coverage 
We will pay for direct physical loss of or damage to 
Covered Property at the premises described in the 
Declarations caused by or resulting from any Cov- 
ered Cause of Loss. 
1. Covered Property 
Covered Properly, as used in this Coverage 
Part, means the type of property described in 
this Section, A.I., and limited in A.2., Property 
Not Covered, if a Limit of Insurance is shown in 
the Declarations forthat type of property. 
Building Under Construction, meaning the 
building or structure described in the Declara- 
tions while in the course of construction, in- 
cluding: 
(p- a. Foundations; 
b. The following properw 
(I) Fixtures and machinery; 
(2) Equipment used to service the building; 
and 
(3) Your building materials and supplies 
used for construction; 
provided such property is intended to be 
permanently located in or on the building or 
structure described in the Declarations or 
within 100 feet of its premises: 
c. If not covered by other insurance, temporacy 
structures built or assembled on site, in- 
cluding cribbing, scaffolding and construc- 
tion forms. 
2. Property Not Covered 
Covered Property does not include: 
a. Land (including land on which the property 
is located) or water; 
b. The following property when outside of 
buildings: .
(1) Lawns. trees, shrubs or plants; 
(2) Radio or television antennas (including 
satellite dishes) and their lead-in wiring, 
masts or towers; or 
(3) Signs (other than signs attached to 
buildings). 
3. Covered Causes Of Loss 
See applicable Causes of Loss Form as shown 
in the Declarations. 
4. Additional Coverages 
a. Debris Removal 
(1) Subject to Paragraphs (3) and (4), we 
will pay your expense to remove debris 
of Covered Property caused by or re- 
sulting from a CoveredCause of Loss 
that occurs during the policy period. The 
expenses will be paid only if they are re- 
ported to us in writing within 180 days of 
the date of direct physical loss or dam- 
age. 
(2) Debris Removal does .not apply to costs 
to: 
(a) Extract "pollutants" from land or 
water: or 
(b) Remove, restore or replace polluted 
land or water. 
(3) Subject to the exceptions in Paragraph 
(4), the following provisions apply: 
( a )  The most we will pay for the total of 
direct physical loss or damage plus 
debris removal expense is the Limit 
of Insurance applicable to the Cov- 
ered Property that has sustained loss 
or damage. 
(b) Subject to (a) above, the amount we 
will pay for debris removal expense 
is limited to 25% of the surq of the 
deductible plus the arno~~nt that we 
pay for direct physical loss or dam- 
age to the Covered Property that has 
sustained loss or damage. 
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c. Fire Department Service Charge 
When the fire department is called to save 
or protect Covered Property from a Covered 
Cause of Loss, we will pay up to $1.000 for 
your liability for fire department service 
charges: 
(I) Assumed by contract or agreement prior 
to loss; or 
(2) Required by local ordinance. 
No Deductible applies to this, Additional 
Coverage. 
d. Pollutant Clean Up And Removal 
We will pay your expense to extract "pollut- 
anis" from land or water at the described 
premises if the discharge, dispersal, seep- 
age, migration, release or escape of the 
"poilutants" is caused by or results from a 
Covered Cause of Loss that occurs during 
Ihe policy period. The expenses will be paid 
only i f  they are reported to us in writing 
within 180 days of the date on which the 
Covered Cause of Loss occurs. 
This Additional coverage does not apply to 
costs to test for, monitor or assess the ex- 
istence, concentration or effects of "pollut- 
ants". But we will pay for testing which is 
performed in the course of extracting the 
"pollutants" from the land or water. 
The most we wilt pay under this Additional 
Coverage for each described premises is 
$10.000 for the sum of all covered ex- 
penses arising out of Covered Causes of 
Loss occurring during each separate 12 
month period of this policy. 
5. Coverage Extensions 
a. Building Materials And Supplies Of 
Others 
(I) You may extend the insurance provided 
by this Coverage Form to apply to 
building materials and supplies that are: 
(a) Owned by others; 
(b) In your care, custody or control; 
(c) Located in or on the building de- 
scribed in the Declarations, or within 
100 feet of its premises; and 
(d) Intended to become a permanent 
part of the building. 
(2) The most we will pay for loss or damage 
under this Extension is $5,000 at each 
described premises, unless a higher 
Umit of lnsurance is specified in the 
Declarations. Our payment for loss of or 
damage to property of others will only be 
for the account of the owner of the prop- 
erty. 
b. Sod, Trees, Shrubs And Plants 
You may extend the insurance provided by 
this Coverage Form lo apply to loss or 
damage to sod, trees, shrubs and plants 
outside of buildings on, the described prem- 
ises, if the loss or damage is caused by or 
results from any of the following causes of 
loss: 
(1) Fire: 
( 2 )  Lightning: 
(3) Explosion; 
(4) Riot or Civil Commotion; or 
( 5 )  Aircraft. 
The most we will pay for loss or damage 
under this Extension is $1,000, but not 
m y e  than $250 for any one tree, shrub or 
plant. These limits apply to any one occur- 
rence, regardless of the types or number of 
items lost or damaged in that occurrence. 
B. Exclusions And Limitations 
See applicable Causes of Loss Form as shown in 
the Declarations. 
C. Limits Of lnsurance 
The most we will pay for loss or damage in any 
one occurrence is the applicable Limit of lnsurance 
shown in the Declarations. 
The most we will pay for loss or damage to out- 
door signs attached to buildings is $1.000 per sign 
in any one occurrence. 
The limits applicable to the Coverage Extensions 
and the Fire Department Service Charge and Pol- 
lutant Clean Up and Removal Additional Cover- 
ages are in addition to the Limits of lnsurance. 
Payments under the Preservation of Property Ad- 
ditional Coverage will not increase the applicable 
Limit of lnsurance. 
D. Deductible 
In any one occurrence of loss or damage (herein- 
alter referred to as loss), we will first reduce the 
amount of loss if required by the Additional Condi- 
tion - Need For Adequate Insurance. If the ad- 
justed amount of loss is less than or equal to the 
Deductible, we will not pay for that loss. If the ad- 
justed amount of loss exceeds the Deductible, we 
will then subtract the Deductible from the adjusted 
amount of loss, and will pay the resulting amount 
or the Limit of lnsurance, whichever is less. 
When the occurrence involves loss to more than 
one item of Covered Property and separate Limits 
of lnsurance apply, the losses will not be combined 
in determining application of the Deductible. But 
the Deductible will be applied only once per occur- 
rence. 
Example No. 1: 
(This example assumes there is no penalty for under- 
insurance, 
Deductible: $ 1,000 
Limit of Insurance - Bldg. 1: $ 60,000 
Limit of Insurance - Bldg. 2: $ 80,000 
Loss to Bldg. 1: $ 60,100 
Loss to Bldg. 2: $ 90.000 
The amount of loss to Bldg. 1 ($60,100) is less than 
the sum ($61,000) of the Limit of lnsurance applicable 
to Bldg. 1 plus the Deductible. 
The Deductible will be subtracted from the amount of 
loss in calculating the loss payable for Bldg. 1: 
$ 60,100 
- 1,000 
$ 59,100 Loss Payable - Bldg. 1 
The Deductible applies once per occurrence and 
therefore is not subtracted in determining the amount 
of loss payable for Bldg. 2. Loss payable for Bldg. 2 is 
the Limit of lnsurance of $80,000. 
Total amount of loss payable: 559.100 + 80.000 = 
$139.100. 
Example No. 2: ., 
(This example, too, a s s u r n e w & ? n a l h /  for 
underinsurance.) 
The Deductible and Limits of lnsurance are the same 
as those in Example No. 1 
Loss to Bldg. 1: $ 70,000 
(exceeds Limit of lnsurance plus Deductible) 
Loss to Bldg. 2: $ 90,000 
(exceeds Limit of lnsurance plus Deductible) 
Loss Payable - Bldg. 1: $60,000 
(Limit of lnsurance) 
Loss Payable - Bldg. 2: $80.000 
(Limit of lnsurance) 
Total amount of loss payable: $140,000 
E. Loss Conditions 
The following conditions apply in addition to the 
Common Policy Conditions and the Commercial 
Property Conditions. 
1. Abandonment 
There can be no abandonment of any property 
to us. 
2. Appraisal 
If we and you disagree on the value of the 
property or the amount of loss, either may 
make written demand for an appraisal of the 
loss. In this event, each party will select a com- 
petent and impartial appmiser. The two ap- 
praisers will select an umpire. If they cannot 
agree, either may request that selection be 
made by a judge of a court having jurisdiction. 
The appraisers will state separately the value of 
the property and amount of loss. If they fail to 
agree, they will submit their differences to the 
umpire. A decision agreed to by any two will be 
binding. Each party wilt: 
a. Pay its chosen appraiser; and 
b. Bear the other expenses of the appraisal 
and umpire equally. 
If there is an appraisal, we will still retain our 
right to deny the claim. 
3. Duties In The Event Of Loss Or Damage 
a. You must see that the following are done in 
the event of loss or damage to Covered 
Property: 
(1) Notify the police i f  a law may have been 
broken. 
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12) Give us prompt notice of the loss or 
damage. Include a description of the 
property involved. 
(3) As soon as possible, give us a descrip- 
tion of how, when and where the loss or 
damage occurred. 
(4) Take all reasonable staps to protect the 
Covered Property from further damage. 
and keep a record of your expenses 
necessary to protect the Covered Prop- 
erty, for consideration in the settlement 
of the claim. This will not increase the 
Limit of Insurance. However, we will not 
pay for any subsequent loss or damage 
resulting from a cause of loss that is not 
a Covered Cause o f  Loss. Also, if feasi- 
ble, set the damaged property aside and 
in lhe best possible order for examina- 
tion. 
(5) At our request, give us complete inven- 
tories of the damaged and undamaged 
property. Include quantities.costs, val- 
ues and amount of loss claimed. 
(6) As often as may be reasonably required, 
permit us to inspect the property proving 
the loss or damage and examine your 
books and records. 
Also permit us to take samples of dam- 
aged and undamaged property for in- 
spection, testing and analysis. and per- 
mit us to make copies from your books 
and records. 
(7) Send us a signed, sworn proof of loss 
containing the information we request to 
investigate the claim. You must do this 
within 60 days after our request. We will 
supply you with the necessary forms. 
(8 )  Cooperate with us in the investigation or 
settlement of the claim. 
b. We may examine any insured under oath, 
while not in the presence of any other in- 
sured and at such times as may be rea- 
sonably required, about any matter relating 
to this insurance or the claim, including an 
insured's books and records. In the event of 
an examination, an insured's answers must 
be signed. 
4. Loss Payment 
a. In the event of loss or damage covered by 
this Coverage Form, at our option, we will 
either 
(1) Pay the value of lost or damaged prop- 
erty; 
(2) Pay the cost of repairing or replacing the 
lost or damaged property, subject to b. 
below; 
(3) Take all or any part of the property at an 
agreed or appraised value; or 
(4) Repair, rebuild or replace the property 
with other property of like kind and quai- 
ily, subject to b. belo&. 
We wilt determine the value of lost or darn- 
aged property, or the cost of its repair or re- 
placement, in accordance with the applica- 
ble terms of the Valuation Condition in this 
Coverage Form or any applicable provision 
which amends or supersedes the Valuation 
Condition. 
h. The cost to repair, rebuild or replace does 
not include the increased cost attributable Lo 
enforcement of any ordinance or law regu- 
lating the construction, use or repair of any 
property. 
c. We will give notice of our intentions within 
30 days after we receive the sworn proof of 
loss. 
d. We will not pay you more than your financial 
interest in the Covered Property. 
e. We may adjust losses with the owners of 
lost or damaged property if other than you. 
If we pay the owners, such payments will 
satisfy your claims against us for the own- 
ers' property. We will not pay the owners 
more than their financial interest in the Cov- 
ered Property. 
f. We may elect to defend you against suits 
arising from claims of owners of propetty. 
We will do this at our expense. 
g. We will pay for covered loss' or damage 
within 30 days after we receive the sworn 
proof of loss, ifyou have complied with all of 
the terms of this Coverage Part and: 
(1) We have reached agreement with you 
on the amount of loss; or 
(2) An appraisal award has been made. 
5. Recovered Property 
If either you or we recover any property after 
loss settlement, that party must give the other 
Prompt notice. At your option, the property will 
be returned to you. You must'then return to us 
the amount we paid to you for the property. We 
will pay recovery expenses and the expenses 
to repair the recovered propetty, subject to the 
Limit of insurance. 
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6. Valnation 
We will determine the value of Covered Prop- 
erty at actual cash value a s  of the time of loss 
or damage. 
F. Additional Conditions 
The following conditions apply in addition to the 
Common Policy Conditions and the Commercial 
Property Conditions. 
1. Mortgageholders 
a. The term rnortgageholder includes trustee. 
b. We wilt pay for covered loss of or damage 
to buildings or structuresto each mortgage- 
holder shown in the Declarations in their or- 
der of precedence, as interests may appear. 
c. The rnortgageholder has the right to receive 
loss payment even if the mortgageholder 
has started foreclosure or similar action on 
the building or structure. 
d. If we deny your claim because of your acts 
or because you have failed to comply wilh 
the terms of this Coverage Part, the mart- 
gageholder will still have the right to receive 
loss payment if the mortgageholder: 
(1) Pays any premium due under this Cov- 
erage Part at our request if you have 
failed to do so; 
(2) Submits a signed, swom proof of loss 
within 60 days after receiving notice 
from us of your failure to do so; and 
(3) Has notified us of any change in owner- 
ship, occupancy or substantial change in 
risk known to the mortgageholder. 
All of the terms of this Coverage Part will 
then apply directly to the rnortgageholder. 
e. If we pay the mortgagehotder for any loss or 
damage and deny payment to you because 
of your acts or because you have failed to 
comply with the terms of this Coverage 
Part: 
(1) The mortgageholder's rights under the 
mortgage will be transferred to us to the 
extent of the amount we pay; and 
(2) The mortgageholder's right to recover 
the full amounl of the mortgageholder's 
claim will not be impaired. 
At our option, we may pay to the mortgage- 
holder the whole principal on the mortgage 
plus any accrued interest. In this event, your 
mortgage and note will be transferred to us -. 
and you will pay your remaining mortgage 
debt to us. 
f. If we cancel this policy, we will give written 
notice to the mortgageholder at least: 
(1) 10 days before the effective date of 
cancellation if we cancel for your non- 
payment of premium; or 
(2) 30 days before the effective date of 
cancellation if we cancel for any other 
reason. 
g. If we elect not to renew this policy, we will 
give written notice to the mortgageholder at 
least 10 days before the expiration date of 
this policy. 
2. Need For Adequate lnsurance 
We will not pay a greater share of any loss than 
the proportion that the Limit of lnsurance bears 
to the value on the date of completion of the 
building described in the Declarations. 
f xampie No. 1 (Underinsurance): 
When: The value of the buiid- 
ing on the date of 
completion is $ 200.000 
The Limit of lnsurance 
for it is $ 100,000 
The Deductible is $ 500 
The amount of loss is $ 80.000 
Step.1: $100,000 + $200.000 = .so 
Step 2: $80.000 x .50 = $40,000 
Step 3: $40.000 -$500 = $39,500 
We will pay no more than $39.500. The remaining 
$40.500 is not covered. 
Example No. 2 (Adequate lnsurance): 
When: The value of the build- 
ing on the date of com- 
pletion is $ 200.000 
The Limit of lnsurance 
for it is $ 200.000 
The Deductible is $ 1,000 
The amount of loss is $ 80,000 
The Limit of lnsurance in this Example is ade- 
quate and therefore no penalty applies. We will 
pay no more than $79,000 ($80,000 amount of 
loss minus the deductible of $1,000). 
3. Restriction Of Additional Coverage - 
Collapse 
If the Causes Of Loss - Broad Form is applica- 
ble to this coverage form, Paragraph C.2.f. of 
the Additional Coverage - Collapse does not 
apply to this coverage fotm. 
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If llle Causes Of Loss - Special Form is appii- 
cable to this coverage form. Paragraph D.2.f. of 
the Additional Coverage - Collapse does not 
apply to this coverage form. 
4. when coverage Ceases 
The insurance provided by this Coverage Form 
will end when one of the following first occurs: 
a. This policy expires or is cancelled; 
b. The property is accepted by the purchaser: 
c. Your interest in the property ceases; 
d. You abandon the construction with no in- 
lention to complete it; 
e. Unless we specify otherwise in writing: 
(1) 90 days after construction is complete: 
or 
(2) 60 days after any building described in 
the Declarations is: 
(a) Occupied in whole or in part; or 
(ti) Put to its intended use. 
G. Definitions 
"Pollutants" means any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals and 
waste. Waste includes materials to be recycled, 
reconditioned or reclaimed. 
Q IS0 Properties. Inc.. 2001 
EXHIBIT B 
WESTERN REALTY ADVISORS, INC. 
702 West Idaho Street, Surte 322 
Boise, Idaho 83702 
'208) 338-5156 Fax (208) 338.6639 
July 24,2006 
Mr. Darrell Freter 
Farm Bureau 
1250 S. Allahte Ave. 
Boise, Id 83709 
Re: Villa Highlands Policy #8C023703 
Dear Darrell. 
Enclosed i s  our formal claim and, "Cost to Reconstruct", estimate to reconstruct the 
project to the point at which time the fire occurred and destroyed the building. Our 
analysis indicates that our claim, as a result of the fire, should be calculated as follows: 
Total Cost to Complete the Project as of July 24,2006 $7,966,027 
Less Cost to Complete per our original contract $2%649,389 , 
Lump Sum Cost to Complete as a result of the fire $5,316,638 
Our calculations are based on a current cost to complete the entire project based on 
today's bid and estimate costs. The cost to complete per the original contract is based on 
total original insured contract costs of $5,397,630, less amount spent to date of 
$2:748:241; to arrive at current remaining cost to complete of $2,649,389 The cost to 
complete per the onginal contract is then subtracted from the current overall cost to arrive 
at the current lump sum cost to complete as a result of the fire. 
This lump sum cost to complete the project contemplates an unrestricted notice to 
proceed from Farm Bureau by August 24,2006. Please let us know if we can be of help 
in any way to clarify or expedite your review. . 
Sincerely, 
William R. Hodges 
CLAIM AS OF JULY 24,2006 
Total Cost to Reconstruct $7,966,027 
Balance lo Finish 2,649,389 
Claim $5,316.638 
ORIGINAL COST TO CONSTRUCT 
I A 1 B I C E F I 
CURRENT COST OF CONSTRUCTION 
- 
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EXHIBIT C - 
WESTERN REALTY ADVISORS, INC. 
702 West Idaho Street, Suite 322 
Boise. Ldaho 83702 
(208) 338.5156. Fax: (208) 338-6639 
August 22,2006 
- Mr. Danell-Freter-. - - - - -. - - - - - . . -  -. 
Fann Bureau 
1250 S. Allante Ave. 
Boise, Id 83709 
Re: Villa Highlands Policy #8C023703 
Dear Darrefl. 
Enclosed is the notarized Sworn Proof of Loss form. Please let me know if you have any 
questions. 
Sincerely, 
William R. .Hedges - 
SWORN PROOF OF LOSS 33z 
, Farm Bureau Mutual lnsurance Company of Idaho - or - Western Cornmun~ty Insurance Company 
lalm for damaged or stolen properly as lndicaled: 
Localion 01 insured property 15 ' 4 F(; (( ffanJ 80.h E'D8 @I 
Date and Time of loss: -...f@u 21 ?.~f?(o a1 h o?lock, @A.M. 0 P.M. 
T imi  police wen  nolilied (rorn~lele oily il a theti loss): -&$ %I ' . ?&'t#' at S ' d n  o'clock.  A.M. o P.M. 
Cause of loss: f=i ic 
Other applicable insurance: no h C 
Date, place and briel descriplion of prior insured fire or theft losses: ( \ o n e  
Names of all persons or cntilies having an ownership ~nlerest in the properly: S e L  nk( 0chd 
Names of all lienholders: 3- 
Each Insured stales: 
I. l iwe have owned the above4nsured p and wasiwere the owner(s) on the date of loss. 
2. llwe request that paymenl be made 1 ( r* . \/we release the company from any further claim as a 
result of this loss(cornp1ele this para e other than the insured). 
3. llwe did no2 inlenlionally cause lhis toss. nor did llwe conspire with others to cause it. I/we have not violated any condilions 01 the 
policy. All properly, both real and personal, mentioned in lhis slatemen1 of loss or contained in the anached schedules, was 
destroyed, stolen or damaged at the time of the loss. Ifwe have no1 concealed property from the company and have made no 
anempt lo  deceive the company about the extant of this toss in any manner. 
4.  I!we agree that any information that the company requests will be furnished and will be considered a pan of this Sworn proof of 
Loss. 
5. If applicable, llwe have attached detailed eslimales for repair of any damaged buildings. !we have also included an inventory of all 
destroyed. damaged or stolen property, toge%her with Proofs of purchase required by the company. If applicable, additional 
inventory sheets are attached. 
6. I!we give to the company mylour righls of recovery up lo the amount paid. Ilwe give the company full righl of Ownership and title lo 
all stolen or tolaled personal property for which claim is being made and agree to immediately notify lhe company if  any 01 this 
slolen property is recovered. 
STATE OF . -  Any person vho knowingly and with intent to defraud or deceive any 
. .  a ) .SS Insurance CmPanY tiles a M3lBmcnt d ctaim mnlainhg 2% false. C0,UNrY OF -&& lnmmplefe or misleading Information is guilly of a felony. 
being firs1 duly swofn deposes and says: 
Ilwe emlare the insured@) named above and have read both sides of lhis Sworn Proof ol Loss, Including any amompwing 
lnvenlory sheets and know ils contents and slate (he same is INQ lo Ule best ol rnylour knowledge, infarmallan and be(ief. 
SIGNATURE: 
Ifi)C SIGNATURE: 
Subscribed and sworn b 
-....-- My Commrsslon expires t;t 1 lg I 
L-13-04- (0 
OansnOOS 0S:ZS AM 3657F-IOBBB CL 441 
N SCHEDULE OF PERSONAL PROPERN DAMAGED OR STOLEN 0 8- 120237-0% 
d' It is important to fully complete this schedule and include receipts. 5-2(-06 
v.0 
5 
Limits of this policy 
Total limits of ail policies 
Current replacement cost of properly loss 
Actual cash value of property loss 
Amount claimed under this polip less deductible 1 5 ?,L B S B l  




From: Bill Hodges [whodges@westernrealtyadvisors.com] 
Sent: August 28,2006 257  PM 
To: 'Darrell Freter' 
Cc: timothyharris2@cox.net; 
Subject: Villa Highlands Claim 
rll-r 
Darrell, 
I still have not heard from anyone from your company, other than yourself, since the fire occurred in May and my 
level of concern is rising. My understanding is that your attorney's have ordered a complete appraisal of the 
project from Mountain States Appraisal which will not be complete until the end of September. Would you please 
have someone explain to me what relevance an income approach method of valuation has to do with construction 
costs for which the builders risk policy covers? Your company has been in possession of our claim since July 24Ih. 
As I previously communicated to you, our Interest cost between the preferred return to our investors, and the bank 
construction loan is approximately $2,000 per day. In addition, the construction window is rapidly coming to an 
end for this season, and with any further delay on your company's part, we will be forced into a spring 
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101 S. CAPITOL BLVD., SUITB 1800 
BOISE, ~DAHO 83702 
P.O. Box 7425 
BOISE, IDAHO 83707 
TELEPHONE (208) 336-0484 
FACSIMILE: (208) 336-0448 
August 23,2006 
Willlam Hodges, President 
Western Realty Advisors, Inc. 
720 W. Idaho, Ste. 300 
Boise, Idaho 83702 
Re: Villa Highlands 
Dear Mr. I-lodges: 
I am receipt of your e-mail letter of August 24, 2006, regarding the appraisals on the 
Villa Highlands project. 
As we discussed in the examination under oath, a determinarion o l  the value of the 
proposed Vllla Highlands project at the time of policy inception is needed to establish the 
appropriate insurmct: coverage. As wc discussed the appraisal conducted by First Horizon at 
the time the building was first undeiway would give us valuable data with respect to appropriate 
insurance levels. We are not looking for an updated apprarsal. We are attempting to determine 
the value of the Villa Highlands project as or~ginally designed, based upon the previous building 
dates. A future appraisal would certainly assist you in insuring rhe new structure at an 
appropriate level of coverage. 
Once again, as requested in the examination under oath and from First Horizon, we are 
not asking any updated appraisal on the rebuild of Villa Highlands We are simply asking for 
a copy of the already existing appraisal 
I have had a discussion with First Horizon through their representative Gary Erich. I 
advised hii that you mentioned, in your examination under oath, that First Horizon's is looking 
for repayment of the loan presumably through the insuran~t: proceeds. I advised First Horizon 
that they should make a written claim if they do want to proceed thxough that mechanism 
pursuant to the Mortgage clause in your policy. Mr. Erich indicated he may wish just to work 
with you in terms of repayment. I advised him that it is his choice and yours as to how such 
C u w  G E ~ ~ ~ A E T R U M L A ~ . C O M  
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a lien bolder claim would be made, First Horizon is a named entity on the insurance policy, so 
we would need to keep them involved in the claim payment process. You may wish to discuss 
with Mr. Erich how he wishes to proceed. We had previously received an e-mail from Mr. 
Pasquale Jenkins from First Horizon asking for First ~ o r i z o n  to be named payees on future 
checks. This infomation is contradictory to that provided by Mr. Erich. 
With the information you have presented, Western Communities' claims representative 
is comparing the rebuilding costs between the expenditures incurred by the date of the fire and 
the proposed expenditures. He is working diligently to determine the cost to bring the smcmre 
back to its pre-fire condition. It may be expedient to have the claims representalive meet with 
the construction manager to review chis data. Would that be acceptable to you? Once again, 
I would encourage you to forward a copy of the original appraisal to expedite the claim. I look 
forward to hearing from yon with respect to a conference between the constwction manager and 
Western Co~~nuni t ies '  claims representative. 
Very truly yours, 
Saetrum Law Offices 
Rodney R. ~ a e t k  
cc: Terry Copple 
Clayron Branett 
EXHIBIT F 
SAETRUM LAW OFFICES 
~rforneys at Law 
RODNEY R. SAETRUM 
ROBERT R. GATES 
KARYN WNYCHELL 
DA\W W. LWYD 
SA~TDRA A. ME~KLE 
RYAN B. PECK 
101 S .  CAPITOL BLVD.. SUITE 1800 
BOISE, IDAHO 83702 
P.O. BOX 7425 
BOISE, IDAHO 83707 
TELEPHONE: (208) 336-0484 
FACSIMILE: (208) 336-0448 
September 12, 2006 
William Hodges, President 
Western Realty Advisors, Inc. 
720 W. Idaho, Ste. 300 
Boise, Idaho 83702 
Re: Insured: Villa EIighlands, LLC 
Date of Loss: May 21, 2006 
Claim No. : 08120237032006052101 
Dear Mr. Hodges: 
L- 
I am writing on behalf of Western Community Insurance Company. Western Comunity 
Insurance Company acknowledges receipt of the "Sworn Proof of Loss" you forwarded to this 
office on August 22, 2006. As you know, Western Community has already aclcnowledged the 
claim and has made payments under the terms of your insurance policy with Western 
Cornunity :elating both to debris relrroval and payment of F ~ S P  Horizon Lending. We 
appreciate your forwarding to us the original cost estimates, construction timetables, 
reconsrmction estimates, and construction time frame estimates. We also have acknowledged 
receipt of the appraisal completed by First Horizon Lending. 
It is my understanding that presently the Western Community claims representative and 
your const~ction manager are arranging a time to review the original construction costs and the 
increased reconstruction wsts estimates. I have been advised that this meeting is scheduled for 
September 15,2006. 
In r e v i e k g  your "Sworn Proof of Lossn and other documents, it appears that your claim 
consists of an actual claim for lost property, the structure that was completely destroyed by fire, 
and secondary consequential damages. Are you requesting that Western Community pay for 
construction delay and costs increases for items that have not been purchased; nor were they 
consumed in the fire? 
Mr. William Hodges 
Page 2 
September 12, 2006 
I have reviewed the "Builders Risk Coverage Form" and I am unable to locate policy 
coverages for the consequential loss claims. In reviewing the Builders Risk Coverage Form, the 
grant of coverage states as follows: 
We will pay for direct physical loss of or damage to Covered Property at the premises 
described in the Declarations caused by or resulting from any Covered Cause of Loss. 
Further, when reviewing the Loss Payment provision set forth in paragraph 4 on page 
5 of the Coverage Form i t  reads as follows: 
a. In the event of loss or damage covered by this Coverage Form, at our option, we 
will either: 
(1) Pay the value of lost or damaged property; 
(2) Pay the cost of repairing or replacing the lost or damaged property, subject 
to b. below; 
(3) Take all or part of the property at an agreed or appraised value; or 
(4) Repair, rebuild or replace the property with other property of like kind and 
quality, subject to b. below 
Please be aware that the policy has another limitation which i s  set forth under the Loss i Payment provision, paragraph 4 on page 5 of the Coverage Form which is subparagraph d, 
which reads as follows: 
d. We will not pay you more that your f m c i a l  interest in the Covered Property. 
I 
I ar; enclosing a copy of the "Buildeis Risk Coverage Form" arid would ask that you, 
and if you so desire your attorney, review the same to determine if you see language that would i 
provide coverage for consequential damages. I would be pleased to visir with you and/or your 
attorney to review this matter. i 
As we discussed, in your Examination Under Oath, your policy requires that the project 
be full; insured. This requirement is set forth on page 6 of the Coverage Form, paragraph 2 
"Need For Adequate Insurance". i wish to advise you that based upon the documents you have 
provided to Western Community Insurance Company, it appears that,the "Need For Adequate 
Insurance" clause will be applicable. The exact calculation of the value can only be determined 
upon review of the entire claim, including the review conducted by your consWction manager 
and the Western Community claims representative. 
Bas& upon the materials you have supplied to date, Western Community recognizes your 
claim and the "Sworn Proof of Loss" and supporting materials. It, however, does not' agree with 
the claim amount you have set forth under the "Sworn Proof of Loss". The actual damage to 
I 
I the structure does not reflect a value of $3,316,638. The claim amount that you have submitted 
is not accepted. 
Mr. William Hodges 
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The purpose of this letter was four-foid: 
1. To acknowledge receipt of tbe "Sworn Proof of Loss", the original appraisal, and 
construction documents; 
2. To advise you that based upon the materials you have submitted and your 
Examination Under Oath, it appears hat there was not adequate insurance as explained under 
the "Need for Adequate Insurance" portion of the policy and such clause may be applicable to 
this loss; 
3. To advise you that the "Builders Risk Coverage Form", under which Villa 
Highlands was insured, covers direct physical loss; 
4. To advise you that the claim amount submitted in the "Sworn Proof of Loss" is 
not accepted by Western Community Insurance Company. Western Community Insurance 
Company is, however, reconfirming that the claim is accepted and Western Community is 
working diligently to determine the extent of the payable claim pursuant LO the policy terms. 
I look forward to hearing from you 
C Very truly yours, 
SAETRUM LAW OFFICES 
bb 
EncI. 
cc: Clayton B m e n  
Attorneys at Law 
RODNEY R. SAETRUM 
ROBERT R. GATES 
URYN WHYCHF.I.L 
DAVID W. LLOYD 
SANDRA . MEKLE 
RYAN B. PECK 
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PACS!MIL~: (208) 336-0448 
Confidentiality Notice 
This facsimile transmission may contain confidential and privileged information. The 
information is intended only for the use of the individual or entity named below. If you are not 
the intended recipient, you are hereby notified that any disclosure, copying, distribution, or the 
taking of any action in reliance on the contents of this information is strictly prohibired. If you 
have received 'this transmission in error, please immediately notify us by telephone to arrange 
return of rhe documents. 
NAME: Terry C. Copple 
COMPANY: DAVISON, COPPLE, COPPLE & COPPLE L h 4 = f ~ c n ~ d h ; 5  
C o u  S&f d& 
FAX NO.: 386-9428 8 -23 -o(. 
FROM: SAETRUM LAW OFFICES 
DATE: August 29, 2006 
COMMENTS: 
IF MISSING PAGES, CALL DEVONNE AT (208) 336-0484 
E m  OENE~T@SABTRU~W.COM 
ATTORNETS LICENSED IN IDAHO, MINNESOTA, AND UTAH 

Arrorneys a( Low 
RODNEY R. SAETRUM 
ROBERT R .  GATES 
K A R Y N  WHYCHELL 
DAVID W LLOYD 
SANDRA .  MEUE 
RYAN 8 PECK 
101 S. CAPITOL BLVD . SUITE 1800 
BOISE, IDAHO 83702 
P 0. BOX 7425 
BOISE, IDAHO 83707 
TELEPHONE (208) 336-0484 
FACSIMILE (208) 336.0448 
October 6, 2006 10 (G 
William Hodges, Presidenl 
Western Reahy Advisors. Inc 
720 W Jdalio, Sle. 300 
Boise, Idaho 83702 
Re: Insureds: 
Date of 1,oss: 
Claim No. : 
V~lla Highlands, LLC 
May 21, 2006 
08 120237032006052 101 
Dear Mr Hodges 
I have been forwarded an ;-mail letter that you sent to Mr. Darrell Freter on October 3, 
2006. First of all 1 would like to disagree wirh your assertion that we have not been responsive 
to your inquiries. You had requested a rneeling to review the previous determination by Western 
Comrnuuity of tbe need for "Adequate Insurance Clause" and payments made pursuant to Villa 
Highland's policy. I discussed these issues wiUi you over h e  telephone, and encouraged you 
to retain payment, and we mer at my office to review the same. 
During the meeting on September 28rh, you requested that Western Communiry evaluate 
whether some soft costs should be included in the calcuiation of adequate iilsurat~ce. You have 
identified, in your letter, rhe Marshall Valuation approach which is one approach used in 
esrablishig value. There arc, of  course, a number of approaches used by appraisers and 
construction companies in determining cost and value. Lenders apparently use a blended 
approach. \ 
Page 2 
October 6. 2006 
I have taken your suggestions to the insurer who is reviewing tbe same. We have also 
been actively searching literature and prior cases to determine if some costs have not been 
included in calculating adequate insurance. Rather than a delay there has been an exceptional 
amount of work exprnded in the desire of finding additional monies for your project. 
The major item ha t  you identified was developer's profit. 1 would appreciate a 
clarification from you on this issue. 111 the mateiials thatyou have provided there is developer's 
profit mentioned and, profit related to general contractor. I am not certain which you are 
discussing. As I review Lhe initial construction bids it appears that p r e  was money includcd 
for profir with Villa Highlands acting as its own general contracrori? Is this conclusion correct 
or was there a separate conlraclurs payment? I note on the reconstmction bid d~a! Perra has also 
included a profi! of $350,000.00. It appears thal it would be inconsisrent to include profit in the 
rebuilding bid and exclude it from [he initial coastrucrion costs. I would appreciate your insighr 
on this issue Rased upon my review of litera.ture i r  appears thar profit, when is incluSed in the 
valuation of a building, is indeed an appropriate insurable cost. Your insurance Company, 
however, is willing to discuss this matter with you. I am uncertain as to the outcome of chis 
discussion, but we would like to meet with you to review the same. 
We would also appreciate meeting with you and having you bring to the meeting a copy 
of an architectural drawings with respect to sidewalks, parking, and exterior lighting. It is 
possible that your insurer could exclude landscaping from the ction bids. The other 
elements would need ro be reviewed to determine what is of h e  value of h e  
- strucbre. 
Based upon our review of the ki1eratul.e it appears that architectural costs and expenses 
are generally considered as an element in  a building's value. As always, if you have information 
rhat suggests thar there is a different approach with respect to architectural drawings not being 
a part of the value of a building, then we would be happy to review the same with you. To the 
extent that you have expended additional monies for architectural drawings and services, it 
should be included within your rebuild bid. If you have not done so please include rhar expense 
within your rebuilding bid. If you have additional information which would suggest that 
architectural seivices do not increase the value of a structure, please advise. 
Your insurer wishes to reassure you that it is working diligently to make sure rhat it pays 
Ihe appropriate amount under the tcmms of your insurance policy. It has previously sent you 
check for undispted amounts along with paying the lien holder. Your insurer paid for the 
debris removal even before determirung the extent of payable loss Your insurer has only used 
the construction costs and building valuation thal you have provided to derermine tllc extent of 
payment to date. It appears that your insurer is going the extra mile on  your behalf. 
If you have a convenient time to meet with a claims representative and me we would 
appreciate going over the elements mentioned in this letter and any additional concerns you may 
li.' " Y .  '".U . , . _." Lu"2u"u.,-" 
0 
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identi& AS always, you are welcome to have your counsel present ro participate in any 
discussions 
Your e-mail of October 3, 2006, requests a "complete and equitable settlement." As I 
previously rneationed to you, the claims representative should be involved in the rebuilding 
process until the structure is to it pre-fire Condition. Depending upon costs there may be a 
number of additionat payments. A complete settlement suggest you are requesting a present final 
resolution, I would appreciate your clarification. 
Very uuly yours. 
Saetnun Law Offices 
Rodney R. Saewrn 
cc: Claytan B ~ r n e t t  
EXHIBIT H 
Page I o f  1 
i General 
From: Bill Hodges [whodges@westernrealtyadvisors com] 
Sent: Wednesday, October 11.2006 5.50 PM 
To:  'Rodney Saetrum' 
Subject: Villa Highlands Claim , ; 
Rod, 
I received your letter of Octobef 1 ILh today. As I have stated, i believe that it is imperative that we come to a 
resolution of the first issue, which is the adequate insurance issue prior to our resolving the issue of amount of 
loss. Your client has taken the position that soff costs, and developers proflt should be included in the valuation of 
the original cost estimate upon which the amount of insurance is predicated. I disagree on that issue and have 
stated so. In that regard, I would like to meet with the insurance company representative to hopefully resolve that 




Western Realty Advisors, Inc. 
702 W. Idaho Street, Suite 300 




Attorneys at Law 
101 S. CAPITOL BLVD., SUITE I800 
BOISE, IDAHO 83702 
P.O. BOX 7425 
BOISE, IDAHO 83707 
TELEPHONE: (208) 336-0484 
FACSIMILE: (208) 336-0448 
October 11, 2006 
William Bodges, President 
Western Realty Advisors, Inc 
720 W Idaho, Ste. 300 
Boise, Idaho 83702 
Re: Insureds: 
Date of Loss: 
Claim No. : 
Villa Highlands, LLC 
May 21, 2006 
08 120237032006052101 
Dear Bill: - . .  
Following my letter to you of Friday October 6, 2006, you mentioned that you would 
contact me on October 9, 2006, to discuss the proposal of a conference with the local cla~ms 
manager and yourself to review this clam I have not heard from you wlth respect to the 
proposal to have a settlement conference. 
. . 
You mentioned in your lettei, to Mr. Freter of October.3, 2006; &hat you are seeking a 
complete and equitable settlement. In our telephone conversation of fhe 6th, you conf i ed  that 
you wefe seeking a fmal resolution of this claim. I mentioned to you that it was probable that 
the adjuster would be involved in the rebuilding process to the extent that you have any type of 
increases in costs, unthsuch time as the building reacha its pre-fie condition. It is my 
understanding from our last conversation that you were not seeking or desiring such involvement 
from the claims representative. 
Based upon your comments, I once again reviewed your policy and discussed this matter 
with your insurance carrier's representative. The policy does provide for appraisal as a means 
E m  GENERAL@SAETRUMLAWI.COM 
ATTORNEYS LICENSED IN IDAHO, MINNESOTA, OREGON, AND UTAH 
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of determining amounts due under the policy. As you recall the appraisal clause reads as 
follows: 
2. Appraisal 
If we and you disagree on the value of the property or the amount 
of loss, either may make written demand for an appraisal of the 
loss. in this event, each party will select a competent and 
impartial appraiser. Tile two appraisers will select an umpire. If 
they cannot agree, either may request that selection be made by a 
judge of a court having jurisdiction. The appraisers will state 
separately the value of the property and amount of loss. If they 
fail to agree, they will submit their differences to the umpire. A 
decision agreed to by any two will be binding. Each party will: 
a. Pay its chosen appraiser; and 
b. Bear the other expenses of the appraisal and empire equality 
If there is an appraisal, we will still retain our right to deny the 
claim. 
It appears based upon the present status of the claim that the best approach to resolve any 
outstanding questions would be to go through the appraisal process. Western Community 
Insurance Company, therefore, is formally requesting that appraisal occur with respect to this 
loss and questions as to the amount of loss under the policy. 
At this point we both need to find persons to act as appraisers for this procedure. We 
will forward to you...Western Communitie's identified appraiser pronlptly. 
- 
In asserting the demand for appraisal, I do not mean to suggest that you and the company 
representative can not sit down to discuss any aspect of this claim. It is not my desire to 
preclude any form of communication between you and your insurer. It is Western Communities 
hope that communications will continue. We can, however, put in motion a method by which 
your desire to have a full and complete resolution of this claim occur as soon as possible. 
Very truly yours, 
cc: Clayton Bmmett 
Richard C. Boardman, Bar No. 2922 
RBoardman@,perkinscoie.com 
Cynthia L. Yee-Wallace, Bar No. 6793 
CYeeWallace@,verkinscoie.com 
PERKINS COIE LLP 
251 East Front Street, Suite 400 
Boise, ID 83702-73 10 
Telephone: 208.343.3434 
Facsimile: 208.343.3232 
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STATE OF IDAHO ) 
: SS 
County of Ada ) 
Cynthia Yee-Wallace, being first duly sworn upon oath, deposes and says: 
1. I am one of the attorneys of record for Plaintiff Villa Highlands, LLC ("Villa 
Highlands") and I make this affidavit based upon my own personal knowledge. 
2. Attached hereto marked Exhibit A is a true and correct copy of relevant excerpts 
from the Deposition of Dale E. Zimney, taken June 4,2007, in this action. 
3. Attached hereto marked Exhibit B is a true and correct copy of relevant excerpts 
from the Deposition of William Hodges, Volume 2, taken on February 26,2008, in this action. 
4. Attached hereto marked as Exhibit C is a true and correct copy of relevant 
excerpts from the Examination Under Oath of William I-Iodges, taken on August 18,2006. 
5. Attached hereto marked Exhibit D is a true and correct copy of a 
"Reser~e/Interim/CIosing Report Form" dated July 3 1,2006, produced in this action bearing 
Bates number CL0917S. 
6. Attached hereto marked Exhibit E is a true and correct copy of a letter dated 
October 20,2006, to Terry C. Copple from Rodney R. Saetrum. 
7. Attached hereto marked Exhibit F is atrue and correct copy of a letter dated 
October 30,2006, to Rodney R. Saetnun from Terry C. Copple. 
8. Attached hereto marked Exhibit G is true and correct copies of letters between 
Terry C. Copple and Rodney R. Saetrum dated October 19 and 25,2006. 
9. Attached hereto marked Exhibit H is a true and correct copy of a letter dated 
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November 21,2006, to Joe Corlett from Rodney R. Saetrum, which was produced in this action. 
10. Attached hereto marked Exhibit I is a true and correct copy of a letter dated 
January 26,2007, which I sent as counsel for Villa Highlands to Rodney R. Saetrum, counsel for 
Western CornmunityiFarm Bureau Insurance Company of Idaho. 
1 1. Attached hereto marked Exhibit J is a true and correct copy of a letter dated 
February 20,2007 that I sent to Rob Anderson. 
12. Attached hereto marked Exhibit K is a true and correct copy of Plaintiff's First Set 
of Interrogatories, Requests for Production, and Requests for Admission to Western Community 
Insurance Co. and Farm Bureau Mutual Insurance Company of Idaho that I served on 
Defendants on February 20,2007. 
13. Attached hereto marked Exhibit L is a true and correct copy of a letter dated 
March 6,2007 that I sent to Rodney R. Saetrurn. 
14. Attached hereto marked Exhibit M is a true and correct copy of a letter dated 
March 6,2007, that I received from Rodney R. Saetrum. 
15. Attached hereto marked Exhibit N is a true and correct copy of the Appraisal 
Report on the Villa Highlands property, which was conducted by Mountain States Appraisal and 
Consulting Inc. as of September 18,2005, completed by Joe Corlett, MA1 and Dan Oxford, RT 
on behalf of Western Community for its use during the appraisal process in this matter. 
16. Attached hereto marked Exhibit 0 is a trne and correct copy of a letter dated 
March 27,2007, which I sent to Rodney R. Saetnun. 
17. Attached hereto marked Exhibit P is a trne and correct copy of a letter dated July 
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9,2007, which I sent to Rodney R. Saetrum. It was my understanding that the appraisers were 
supposed to be communicating regarding the appraisal process, were not in agreement regarding 
how to value the property, and that James Brown was having difficulty getting in contact with 
Joe Corlett, all of which stalled the process. 
18. Attached hereto marked Exhibit Q is a true and correct copy of a letter dated 
August 8,2007, that I received from Robert R. Gates of Saetrum Law Offices. 
19. Attached hereto marked Exhibit R is a true and correct copy of a letter dated 
August 9,2007, which I sent to Rodney R. Saetrum. 
20. Attached hereto marked Exhibit S is a true and correct copy of a transcript of 
proceedings held before the Honorable Darla A. Williamson on April 9,2008, in this action. 
2 1. Attached hereto marked Exhibit T is a true and correct copy of the Appraisal of 
Real Property of the Villa Highlands property, conducted by Integra Realty Resources, effective 
September 26,2008, which was prepared by D. Jerry Walker, Senior Analyst and Brad Janoush, 
MA1 for use by Villa Highlands during the appraisal process in this matter. 
22. Attached hereto marked Exhibit U is a true and correct copy of the Supplemental 
Addendum to Appraisal Report of Villa Highlands prepared by Mountain States Appraisal and 
Consulting on behalf of Western Community dated April 30,2008. 
23. Attached hereto marked Exhibit V is a true and correct copy of the engagement 
letter to Robert A. Anderson and Richard C. Boardman Sam Langston dated May 2,2008. 
Attached hereto marked Exhibit W is a true and correct copy of a proposed letter to Sam 
Langston, from Rob Anderson, that I received &om him via facsimile on May 2,2008, along 
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with emails that I sent to counsel for the Defendants on May 2,2008 and that I received from 
Rob Anderson regarding the proposed letter on May 2,2008. 
24. On May 1,2008, the parties met with the appraisers, including Sam Langston, for 
less than an hour, and then the appraisers (Mr. Janoush via telephone, Mr. Corlett, and Mr. 
Langston in person) met outside the presence of counsel to discuss the appraisals. 
25. Attached hereto marked Exhibit X is a true and correct copy of emails that I sen1 
to, and received from, counsel for Western Community, Rob Anderson and Rob Perrucca on 
May 2, 2008, wiih attachments. 
26. Attached hereto marked Exhibit Y is a true and correct copy of the Limited 
Appraisal Review findings submitted by Sam Langston of Langston & Associates on May 4, 
2008 in this matter. 
SUBSCRIBED AND SWORN to before me this *ay of July, 2008. 
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CERTIFICATE OF SERVICE 
I, the dndersigned, certify that on July -008, I caused a true and correct copy of the 
foregoing to be forwarded with all required charges prepaid, by the method(s) indicated below, 
in accordance with the Rules of Procedure, to the following person(s): 
Robert A. Anderson Hand Delivery 
ANDERSON, JULIAN & HULL LLP U.S. Mail 
rfi" 
C. W. Moore Plaza Facsimile -
250 S. Fifth St., Ste. 700 Overnight Mail 
P.O. Box 7426 - 
Boise, ID 83707-7426 
FAX: 344-5510 
Attorneys for Defendant/Counterclaimant 
Western Community Ins. Co. and Defendant 
Farm Bureau Mut. Ins. Co. ofIdaho 
J. Kevin West 
Karen Sheehan Hand Delivery U.S. Mail 
.2, 
HALL,, FARLEY, OBERRECHT & 
BLANTON, P.A. Facsimile - 
Key Financial Center, Ste. 700 Overnight Mail 
702 West Idaho St. 
P.O. Box 1271 
Boise, ID 83701 
FAX: 395-8585 
Attorneys for Defendant Dale E. Zimney 
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COPY 
Richard C. Boardman, Bar No. 2922 
RBoardman@perkinscoie.com 
Cynthia L. Yee-Wallace, Bar No. 6793 
CYeeWallace@perkinscoie.com 
PERKINS COIE LLP 
251 East Front Street, Suite 400 
Boise, ID 83702-73 10 
Telephone: 208.343.3434 
Facsimile: 208.343.3232 
Attorneys for PlaintiHCounterdefendant 
Villa Highlands, LLC 
NO. 
A.M F'Leb.~. 
AWO 1 5 2Q08 
J. DAVID NAVARRO, Clerk 
By A. LYKE 
DEPUW 
IN ?'HE DISTRICT COURT OF TIII: 1:OUKl'f-I NDICIAI, DISTRICT 
01: TI1E STATE OF IDAHO, IN AND FOR'rIlE COUNTY OF ADA 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, 
Plaintiff, 
v. 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation; FARM 
BUREAU INSURANCE COMPANY OF 
IDAI-IO, an Idaho corporation; DALE E. 
ZIMNEY, and DOES I-V, 
Defendants. 
WESTERN COMMUNITY INSURANCE 
CO., an Idaho corporation, 
Counterclaimant, 
VILLA HIGHLANDS, LLC, an Idaho 
limited liability company, 
Counterdefendant. 
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REPLY TO WESTERN COMNIUNITY'S 
OPPOSITION TO PLAINTIFF'S MOTION 
FOR RELIEF FROM JUDGMENT 
Plaintiff Villa Highlands, LLC ?Villa Highlands"), by and through its counsel of record, 
Perkins Coie LLP, submits this Reply in response to Western Community Insurance Co.'s 
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("Western Community") opposition to Plaintiffs Motion for Relief from Judgment. This Reply 
is supported by the files and records herein and the Supplemental Affidavit of Cynthia Yee- 
Wallace in Support of Reply to Western Community's Opposition to Plaintiffs Motion for Relief 
from Judgment ("Supp. Yee-Wallace Aff.") filed concurrently herewith. 
I. REPLY 
A. Plaintiff has Appropriately moved for Relief Pursuant to Idaho Rule of Civil 
Procedure 60(b). 
Western Community appears to argue (albeit by slight reference), that Rule 60(b) is an 
inappropriate mechanism to provide Plaintiff the relief that it seeks by attempting to "litigate 
newly discovered legal theories advanced aiter judgment." (See Def. Wqstern Community's 
Mem. in Opp'n to Pl.'s Mot. for Relief from J., p. 4). Western Community is not correct. Count 
Six in the Second Amended Complaint was not concluded or determined on the merits and as 
such, Plaintiff is entitled to have this claim adjudicated. Rule 60(b) expressly allows the relief 
that Villa Highlands seeks for "any other reason justifying relief from the operation of the 
judgment." See I.R.C.P. 60(b). Plaintiff has sufficiently set forth its justifying reasons for relief 
from the Judgment at issue, and is entitled to relief pursuant to the Rule. 
B. Plaintiff's Declaratory Judgment Claim was Not Fully Concluded or Determined by 
the Court. 
It appears that Western Community argues that Plaintiff somehow waived its right to 
pursue its declaratory action claim and has represented that Plaintiff neve? objected to the Court's 
rulings and statements regarding the appraisal process. (See Def. Western Community's Mem. in 
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Opp'n to P1.k Mot. for Relief kom J., p. 6). Western Community, once again, misstates the 
record. 
The Idaho Supreme Court has held that, "[wlaiver requires a voluntary, intentional 
relinquishment of a known right that is relied upon by an adverse party and which alters their 
position." A&B Irrigation Dist. v. Abderdeen-American Falls Ground Water Dist., 141 Idaho 
746,754, 118 P.3d 78, 86 (Idaho 2005) (citations omitted). Waiver is a question of fact and 
requires a showing of substantial evidence on the record. Id. (citation omitted) (emphasis 
added). Western Coinmunity has not made a showing of substantial evidence in the record that 
Plaintiff has waived its declaratory judgment claim. 
At the April 9,2008 hearing on the pending motions for summary judgment in this case, 
the Court stated: 
MR. BOARDMAN: ... We then move on to still some thorny 
issues about what goes into an appraisal. The problem with these 
appraisals that have already been done, Judge, is they include, as I 
call them, uninsurable items, but I think that is for us to work out 
with whomever. 
THE COURT: Well, you're going to have to get it done before the 
trial. I'm not going to reset your trial. I know you're asking that. 
MR. BOARDMAN: I would still like to argue it just for the 
record, Judge, but understood. We will do everything in our power 
to try to get that, and we might be surprised. I really think that's 
going to narrow down some issues if it can be done by the people 
who know how to do this type of process. 
THE COURT: And submit to an umpire. But it doesn't say what 
the umpire - how binding that decision is. 
(Aff. of Cynthia Yee-Wallace in Support of Pl.'s Mot. for Relief from J., Ex. S., April 9,2008 
Transcript, 71:23-72:16) (emphasis added). Thereafter on April 24,2008, Western Community 
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submitted its proposed Order on its motion for summary judgment, which inaccurately rejlected 
the Court's ruling. On April 24,2008, Plaintz~filed its Objection to the same. 
On April 28,2008, the Court stated, in essence, that Plaintiffs declaratory judgment 
claim (the appraisal process) was not at issue in the jury trial, but would be decided by the Court. 
(Aff. of Cynthia Yee-Wallace in Supp. of Mot. to Disallow Costs and Fees and Obj., to Def. 
Western Community's Mot. for Costs and Fees filed on June 25,2008, Ex. C, Transcript, p. 
63:16-64:2). In discussing whether Plaintiff was prohibited from offering the testimony of Brad 
Janoush, who was hired to conduct Plaintiffs appraisal in the appraisal process, the Court 
precluded the same and stated: 
THE COURT: The contract is pretty clear about how - about the 
appraisal process, and that's not a jury issue. 
Id. 
On that same date, the Court entered the Order on Defendant Western Community and 
Farm Bureau's Motion for Summary Judgment, which set forth that Count Six for declaratory 
judgment was not dismissed, but was 'To be determined after appraisals. " ( Id )  (emphasis 
added). 
The appraisals were conducted in an expedited fashion and the "umpire's" findings were 
obtained by Plaintiff the night before the jury trial in this matter. Even during the appraisal 
process, Plaintiff put the Defendants on notice that it would be arguing that additional costs 
should have been excluded from the umpire's consideration in the appraisal process. In an email 
to Western Community, Plaintiff, through counsel stated: 
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Rob- 
We will agree to the changes on page 2 (i.e.: striking the first two 
fill paragraphs thereof). However, we will not agree to the changes 
on page 1. I have enclosed the letter. Also, in agreeing to send out 
this letter as a joint representation, our client is not waiving its 
right to argue in this litigation that the appraisal(s) at issue should 
not include other costs that are not contemplated or covered by the 
builder's riskpolicy in this case. I will confirm our client's 
position under separate cover to your office. 
We should be done and ready to send to Sam, correct? 
Thanks. 
Cynthia 
(Aff. of Cynthia Yee-Wallace in Supp. of Pl.'s Mot. for Relief &om J., Ex. X) (emphasis added). 
Further, on the first day of trial in this matter on May 5,2008, prior to the presentation of 
opening arguments or any evidence at trial, Plaintiff expressly stated that it did not agree with the 
appraisal process and that it would be challenging the result of the appraisal process on appeal: 
MS. YEE-WALLACE: ... I just want to say that with respect to 
the appraisal process, we aren't waiving our right to challenge that 
on appeal. We reserve our right to challenge on appeal, but for 
purposes solely for this trial, we are not challenging that. 
We don't intend to say anything negative or to bring that whole 
negative light against Western Community at this point because 
we are where we are with respect to the decision that's been made. 
(Supp. Yee-Wallace Aff. Ex. AA, May 5,2008 Trial Transcript, pp. 3:16 - 4:l) (emphasis 
added). Defendants did not object to Plaintiffs comments and reservation of rights. (See id.) 
The parties went on to argue the proposed order on Western Community's motion in limine 
regarding whether, and to what extent, Plaintiff would be permitted to even discuss the appraisal 
process during the trial. (See id.). 
REPLY TO WESTERN COMMUNITY'S OPPOSITION TO 
PLAINTIFF'S MOTION FOR RELIEF FROM 
JUDGMENT - 5 
67918-0001/LEGAL14579762.1 
Specifically, Plaintiff objected to the proposed order and argued that it should be allowed 
to explain to the jury how Western Community arrived at the number that was used during the 
appraisal process. (Id. at 4:2-14). Western Community objected to Plaintiff being able to 
explain how it arrived at the number used in its valuation for the appraisal process to a jury as 
being completely irrelevant and not at issue in the trial. 
Counsel for Western Community stated, "It doesn't matter - and I know I've said this a 
thousand times, and I apologize, but it doesn't matter how the number was explained or defined 
or whatever." (Id. at 5:16-19). He went on to state: 
MR. ANDERSON: ... We've gone through the appraisal process, 
and the number that was paid is appropriate for the trial. The 
appraisal confirmed that, so there's no change. 
(Id. at 5:20-23) (emphasis added). Western Community vehemently argued that what happened 
during the appraisill process was not at issue in the trial: 
MR. ANDERSON: And interestingly enough, that came from the 
bids that Mr. Hodges turned in to the insurance company. That's 
all we used for the appraisal. 
So that was the cost to rebuild on the date of completion, and that's 
what the appraisal looked at. And it doesn't matter how any 
number in that process came to be; it's just what happened at the 
end of the appraisal process. 
(Id. at 6:9-17) (emphasis added). Counsel for Western Community then reiterated that the issues 
at trial were narrowly limited: 
MR. ANDERSON: ... The issue is: Did he get paid what he 
thought he should get paid under his interpretation of the policy? 
Was he insured for the proper amount and did he get what he 
thought he would get, based on his reading of the policy? 
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(Id. at 8:4-8). Cowsel for Villa Highlands then again pointed out that it was not attacking the 
appraisal process for purposes of the trial. (Id. at 9: 15-1 9). 
Counsel for Dale Zimney then expressed his objection to Plaintiff introducing evidence at 
trial regarding the appraisal process and stated that "why" Villa Highlands is not being paid the 
full amount of his claim should not come in at trial. (Id. at 14:l-18). Plaintiff reiterated that it 
would not attempt to attack the appraisal process at trial. (Supp. Yee-Wallace Aff. Ex. AA, May 
5,2008 Trial Transcript, p. 15:3-15). However, again, this reservation was solely limited to the 
issues at trial. The Court allowed Plaintiff to discuss the difference between what the stipulated 
loss was and the amount that Villa Highlands had been paid to date. Id. at p. 161-7). The only 
reference to the appraisal process at trial was that it indicated that Villa Highlands was 
underinsured. (Id.) 
At the trial in this matter, Villa Highlands was well aware of the Court's repeated rulings 
that the trial in this matter would not be vacated. Villa Highlands was also aware that the Court 
ruled that the appraisal process was not at issue at trial. Solely for purposes of determining the 
scope of the issues at trial, Villa Highlands did not (and based upon the Court's previous rulings, 
could not) challenge the appraisal process at trial. Villa Highlands also reserved its right to 
challenge the appraisal process on appeal, given that the trial would not be vacated. 
InJight of the exchange that took place on May 5,2008, it is beyond reason or 
comprehension how Western Community can argue that Plaintiff has waived its right to pursue 
its declaratory judgment claim because it did not advance any arguments at trial regarding the 
appraisal process. As Defendants are intimately aware, the Court ruled that the appraisal process 
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was not at issue in the jury trial, but would be decided by the Court. Further, the Order signed by 
the Court held: 
(3) With regard to the manner in which Western Community 
investigated or adjusted the loss at issue, Plaintiffis limited to 
presenting evidence at trial as to the fact that Western Community 
has taken the position that Plaintiffwas underinsured for the loss 
at issue and Mr. Hodges' understanding of what coverage he 
would have received in the event o f a  loss based upon his 
conversations with his insurance agent when procuring the 
Builder's Risk Policy. Plaintiff may not offer any reference or 
inference to Western Community's adjustment of the loss which 
tends to cast the manner in which Western Community 
investigated or adjusted the loss at issue in a negative light or to 
infer that Western Community did anything improper in the 
investigation or adjustment of the loss. Further, since the 
adjustment process is ongoing due to the parties' current 
participation in the appraisal process, Plaintifmav not ofhr 
evidence, armment or inference reaardinp. the ap~raisal process, 
except to reference that it occurred. Plaintiffalso may not offer 
evidence or infer that Western Community too any inconsistent 
position during the adjustment process, incorrectly determined the 
value of the building upon the date of completion by utilizing fair 
market value or otherwise delayed or improperly paid Plaintzrs 
claim. 
(9) Any testimony from Plaintiffs recently disclosed expert, 
Brad Janoush, shall be excluded. 
(See Order on Def. Western Community's First Motion in Limine) (emphasis added). 
It is also notable that any discussion the Court had with the parties regarding the appraisal 
process was premised on the idea that the "umpire" in this matter would "determine the value of 
the building upon the date of completion." (See Aff. of Cynthia Yee-Wallace in Supp. of Mot. to 
~ i s a l l o k  Fees and Costs and Obj. to Def. Western Community's Mot. for Costs and Fees, Ex. B, 
April 16-17 Transcript, p. 47: 1-0). Sam Langston, the "umpire" in this matter, was neither 
retained, nor did he decide, what the value of the building on the date of completion was. He 
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merely determined the "reliability of the cost data that each appraiser relied upon in forming their 
opinions as to the value of the property.. .." (Aff. of Cynthia Yee-Wallace in Supp. of Mot. for 
Relief from J., Exs. V & Y). 
In short, it is deceiving and incorrect for Western Community to advance the position that 
there was a "mutual understanding" between "the Court and the parties" that the appraisal 
process and decision would effectively conclude the appraisal process. (Def. Western 
Community's Mem. in Opp'n to Pl.'s Mot. for Relief from J., p. 6). Similarly, Western 
Community has not made a showing of substantial evidence in the record neither that Plaintiff 
voluntarily or intentionally relinquished its right to pursue its declaratory judgment claim nor 
that Western Community relied upon or altered its position as a result. As such, Plaintiffs 
Motion for Relief from Judgment should be granted. 
C. The Builder's Risk Policy Does Not Preclude a Judicial Appeal of the Umpire's 
Decision. 
As previously set forth, there is no Idaho case that has analyzed the merits regarding 
whether an appraisal clause in an insurance contract is appealable and/or to what extent. 
Significantly, Western Community fails to cite any authority that holds that an appraisal clause is 
unappealable. Other courts have specifically held that appraisal clauses are not only appealable, 
but that they can be set aside. See Central Life Ins. Co. v. Aetna Casualty & Surety Co., 466 
N.W. 257,260 (Iowa 1991). Notably, this Court specifically struggled with how "binding" the 
"umpire" decision is. (Aff. of Cynthia Yee-Wallace As such, Western Community's argument 
that Plaintiff is prohibited from challenging the "umpire" decision is without merit. 
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The Court should follow the jurisdictions that have held that an appraisal clause is 
reviewable and can be set aside, especially in light of the fact that even with an umpire decision, 
pursuant to the builder's risk policy, Western Community retained he right to deny Plaintiffs 
claim.' (See Paragraph E.2 of the builder's risk policy, which states that, "If there is an appraisal, 
we will still retain our right to deny the claim."). 
D. Challenging the Appraisal Process is well Within the Scope of the Pleadings in this 
Case and Have already been Partially Litigated. 
Western Community's position that the appraisal process is outside the scope of the 
pleadings in this matter is without merit. 
Count Six of the Second Amended Complaint plainly asks the Court to declare "the 
relative rights and obligations of the parties hereto under the previously described Policy.. .." 
Second. Amended Compl. p. 9. Further, the Second Amended Complaint asks that the Court 
declare that Plaintiff is entitled to full payment of its loss, and that the Court grant such other 
relief as it deems just and proper. Id. at pp. 12,13. Plaintiff has moved for relief from the May 
27,2008 Judgment on the grounds that the "umpire's" finding was not in compliance with the 
terms ofthe builder's risk policy and was premised on mistakes and errors. This clearly falls 
See 15 Couch on Ins. $j 209:16, Applicability of Arbitration Statutes to Policy Provisions for Appraisals (June 
2008). Courts that have dealt with classifyimg appraisal clauses, either construe these provisions as arbitration 
agreements or merely as contractual provisions in a policy. In Idaho, the Idaho Suprtme Court has briefly discussed 
this issue, but has not decided on the merits, whether an appraisal clause such as the one in this case is an arbitration 
clause or merely a condition or provision of an insurance policy. See Inland Group of Companies, Inc. v. 
Providence Washington Ins. Co., 133 Idaho 249,985 P.2d 674 (Idaho 1999) (upholding the trial court's fmding that 
the appraisal clause at issue was an arbitration clause but not deciding "what practical distinction, if any, there may 
be between an appraisal and arbitration"). 
See also 
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within the scope of Count Six in which the Plaintiff asked the Court to determine the rights and 
obligations of the parties pursua~t o the terms of the builder's risk policy. 
Additionally, Western Community moved the Court, in this case, to compel Plaintiff to 
undergo the appraisal process, and it now argues that the appraisal process is not an issue within 
the scope of the pleadings. This position is unfathomable. Plaintiffs Motion for Relief from 
Judgment should be granted. 
E. The Court's Should Grant Plaintiff Relief from the Judgment and Hold that the 
Integra Appraisal represents the Value of the Building Upon the Date of Completion 
for Purposes of the Builder's Risk Policy. 
In this case, the Court should grant Villa Highlands relief from the May 27,2008 
Judgment entered in favor of Western Community, &d in doing so, should set aside the Limited 
Appraisal Review finding by Mr. Langston because it was not made in compliance with the 
terms of the builder's risk policy, and is based upon significant mistakes and errors. 
Furthermore, the Mountain States Appraisal and the Supplemental Addendum to Appraisal 
Report submitted by Western Community are based upon a number of mistakes and errors, 
which invalidate the valuations. Finally, the Supplemental Addendum to Appraisal Report 
submitted by Western Community and chosen by Mr. Langston did not meet or comply with 
Uniform Standards of Professional Appraisal Practice ("USPAP"). 
The Integra Appraisal is the only appraisal that obtained an insurable value, or 
replacement cost, of the Villa Highlands building, consistent with the terms of the builder's risk 
policy. It correctly listed the building square footage, and only included items in the valuation 
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that are covered or insurable under the builder's risk policy. Plaintiffs Motion for Relief from 
Judgment should be granted. 
11. CONCLUSION 
For the reasons set forth herein, Villa Highlands respectfully moves the Court to grant it 
relief from the May 27,2008 Judgment in favor of Western Community, and in doing so, 
requests that the Court vacate and set aside the findings of Mr. Langston, and determine that the 
Integra Appraisal is the binding determination that establishes the value of the Villa Highlands 
building under Paragraph F.2. of the policy. 
DATED: August 15,2008. PERKINS COIE LLP 
, 
By: 
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EXHIBIT AA 
1 WARNING: This is a ROUGH DRAFT of the Reporter's 
notes. It is provided for your 
convenience and is not intended nor 
represented to be a final certified 
transcript. 
6 MOTIONS IN VILLA HIGHLANDS VS. WESTERN COMMUNITY, 
ET AL. 
TAKEN ON 5/5/2008 
P R O C E E D I N G S  
THE COURT: I'd like to let the record 
13 reflect the jury has left the courtroom. Let's 
14 take up, first, Mr. Anderson's Proposed Order of 
15 Defendant Western Communityls First Motion in 
16 Limine. 
Mr. West, did you have an opportunity 
18 to read that now? 
MR. WEST: I have, yes. 
THE COURT: Do you have any objections 
21 to anything in there? I know Mr. Boardman may, 
22 but I was just . . .  
MR. WEST: I think my major issue is 
24 with paragraph 4. And in discussing this with 
25 Mr. Anderson, I don't think he's necessarily 
ROUGH DRAFT 
1 meaning to exclude the things I'm concerned 
2 about, but I won't speak for him. 
There has to be something come in about 
4 the underwriting process. I mean, as an agent, 
5 Mr. Zimney submits an application for insurance. 
6 He gets told by underwriting whether it's 
7 acceptable or not acceptable. 
And that's been part of the evidence in 
9 this case throughout, and we're not going to make 
10 a huge deal of it. It's just that it was part of 
11 the process, and he can't sell anything that 
12 underwriting tells him he can't sell and that 
13 they don't approve, so I think that much really 
14 does need to come into evidence. 
THE COURT: So your evidence is going 
16 to be that he submitted the proposal and an 
17 underwriter accepted it as submitted, so you 
18 believe that that's relevant and should come in? 
MR. WEST: Absolutely. 
THE COURT: Mr. Anderson, do you have a 
21 problem with that? 
MR. ANDERSON: No. I don't know of any 
23 testimony where there was an actual exchange of 
24 information. I think it was the application went 
25 in and the policy came back. That's all that's 
- --- - - - - 
ROUGH DRAFT 
1 going to be said, and I think that's the facts. 
2 THE COURT: Okay. Thank you. 
3 Mr. Boardman or Ms. Wallace? 
4 MR. BOARDMAN: Ms. Wallace. 
5 MS. YEE-WALLACE: Thank you, Your 
6 Honor. 
7 Your Honor, I think we're pretty close 
8 on this order. I agree with Mr. West with 
9 respect to paragraph 4, and I do believe that the 
10 Court's ruling was that we could get into - -  not 
11 training, but to the extent that there were 
12 guidelines or issues - -  things that were told - -  
13 Mr. Zimney was told to follow, that we could 
14 present evidence about that, so I don't think the 
15 order precludes that. 
16 I just want to say that with respect to 
17 the appraisal process, we aren't waiving our 
18 right to challenge that on appeal. We reserve 
19 our right to challenge on appeal, but for 
20 purposes solely for this trial, we are not 
21 challenging that. 
22 We don't intend to say anything 
23 negative or to bring that whole negative light 
24 against Western Community at this point because 
25 we are where we are with respect to the decision 
ROUGH DRAFT 
1 that's been made. 
But I would say that paragraph 3 does 
3 not comport with the Court's ruling when we were 
4 here on the motions in limine. Specifically, 
5 the Court did say that Mr. Hodges could go into 
6 foundation regarding the information that he 
7 discovered when he was potentially put on notice 
8 that he could potentially be underinsured and why 
9 that was. 
And now he has been put on notice that 
11 he is underinsured, and we should be able to say 
12 why that was, and that will include looking at - -  
13 not with making any reference to it, but at least 
14 how they got to that number. 
MR. ANDERSON: And that's exactly 
16 what's not part of this case. That's the 
17 problem. They didn't allege a claim against 
18 Western Community or Farm Bureau with respect to 
19 the manner in which the claim was adjusted, the 
20 way the numbers came to be. That's not part of 
21 the case. 
They can't bring in information that's 
23 outside of relevant pleadings, and the only 
24 reason to do that would be in some way to 
25 prejudice the insurance company and somehow cast 
ROUGH DRAFT 
1 a light on the insurance company, so that when it 
2 comes time for the jury to say: Well, wait a 
3 minute, we've got this goofy little vicarious 
4 liability thing. Shoot, they must have something 
5 going on; why don't we just stick them. 
I just worry that - -  and this is what 
7 worried me from the oral argument on the motions 
8 in limine, where you said: Well, he needs to 
9 explain something. 
And the only thing he needs to explain 
11 is that he turned in a claim, he was informed 
12 that he was underinsured, and that the - -  and he 
13 can say the policy wasn't the numbers - -  the 
14 number that they paid me was not what I thought I 
15 should be paid. 
It doesn't matter - -  and I know I've 
17 said this a thousand times, and I apologize, but 
18 it doesn't matter how the number was explained or 
19 defined or whatever. 
We've gone through the appraisal 
21 process, and the number that he was paid is 
22 appropriate for the trial. The appraisal 
23 confirmed that, so there's no change. 
THE COURT: Oh, really? It came back 
25 the same amount? 
ROUGH DRAFT 
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MR. ANDERSON: No, no. It came back a 
2 million dollars higher. The amount - -  
3 THE COURT: Actual cash value is a 
, 
4 million dollars higher than what the fair market 
5 value was? 
MR. ANDERSON: Yes. But the - -  
MS. YEE-WALLACE: Your Honor, I'm 
not - -  sorry. Go ahead. 
MR. ANDERSON: And interestingly 
enough, that came from the bids that Mr. Hodges 
turned in to the insurance company. That's all 
we used for the appraisal. 
So that was the cost to rebuild on the 
date of completion, and that's what the appraisal 
looked at. And it doesn't matter how any number 
in that process came to be; it's just what 
happened at the end of the appraisal process. 
And the jury can be informed of the 
damages that have been stipulated to at 3.96. 
The amount that Mr. Hodges has been paid is 3.1. 
I mean, we're looking at $ 8 5 0 , 0 0 0  in 
terms of the range of whatever a verdict could 
be, if there is an adverse verdict in this case. 
THE COURT: Could you give me that 
number again? 
ROUGH DRAFT 
MR. ANDERSON: And I apologize, I've 
' 2 been rounding it off so much. I think it ' s 3 . 9 6  
3 forthe-- 
4 MS. YEE-WALLACE: 3 . 9 7 ?  
5 MR. BOARDMAN: 3 . 9 6 7 .  
6 MR. ANDERSON: - -  67  for the stipulated 
7 loss. And then the amount that he has been paid, 
8  according to the documents, I have as - -  
9  MR. BOARDMAN: Rob, I'll give you that 
10 stip, if you want that from there. 
11 MR. ANDERSON: I think he was 
12 ultimately paid 3.127207. Does that comport? 
1 3  MR. BOARDMAN: Yes. 
14 MR. ANDERSON: Okay. 
1 5  (Examining document) Well, that's the 
16 loss, though. This is the amount that he's been 
1 7  paid. 
1 8  MR. BOARDMAN: Yeah, I know, but I was 
1 9  just getting the loss number. 
2 0 MR. ANDERSON: Maybe you should tell 
21 the Court that. That's good to know. 
22 MR. BOARDMAN: Okay, we will. 
23 MR. ANDERSON: Those are the two 
24 numbers. 
2 5 So the appraisal process has been 
ROUGH DRAFT 
1 completed. What Ms. Wallace just talked about, 
2 the number, I mean, it doesn't matter what he was 
3 told along the way. 
4 The issue is: Did he get paid what he 
5 thought he should be paid under his 
6 interpretation of the policy? Was he insured for 
7 the proper amount and did he get what he thought 
8 he would get, based on his reading of the policy? 
9 It has nothing to do with what 
10 Mr. Saetrum said or did; it has nothing to do 
11 with what Mr. Brummett said or did. And it 
12 sounds like they want to go into that in a little 
13 way, or in small part, but it just seems like 
14 once that door is open, it's just going to get 
15 further open. And that's what I'm afraid of. 
16 That's why we tried to write this down. 
17 THE COURT: All right. Thank you. 
18 MS. YEE-WALLACE: Pour Honor, I think 
19 given my comments at the last hearing, I can 
20 understand Mr. Anderson's response. 
2 1 But at the last hearing, the appraisal 
22 process was still going on, and now that it's 
23 over, we are not going to go into what Mr. Hodges 
24 was told all along the appraisal process of fair 
25 market value, and then, you know, there was 
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1 letters exchanged between Counsel, and then there 
2 was a dispute about whether we were complying or 
3 they were complying. 
We're not attacking the appraisal 
5 process. But for purposes of being able to lay 
6 foundation regarding when he received notice that 
7 he may become potentially insured and why it was 
8 he was going to be - -  that they were saying he 
9 was potentially underinsured, and then 
10 fast-forward to when we received notice that he 
11 is now underinsured and why he is underinsured, 
'12 that is what - -  in order to give context to what 
13 he was told by Mr. Zimney, that's what we're 
14 asking to go into. 
We're not attacking the appraisal 
16 process at this point. Again, it - -  or the 
17 number, or the number. We are not - -  at this 
18 point, for purposes of this trial, we *re saying: 
19 Okay, they won, they've got - -  it's their number. 
THE COURT: Okay. So he will be 
21 testifying that he was told he was underinsured. 
22 And I assume the amount would be the difference 
23 between the 39 and the 31, approximately? That's 
24 the amount that he was underinsured? 
MS. YEE-WALLACE: Um-hmm. 
ROUGH DRAFT 
THE COURT: And then his testimony 
would go into whether there was an oral agreement 
or this is where we had the conversation. I 
1 4 assume at that point, then - -  is that what you're 
5 talking about, then? 
6 MS. YEE-WALLACE: Basically. 
7 THE COURT: Or I don't know what you'll 
8 put on first. You may start with the initial 
9 conversations. 
10 Do you have a problem with that, still? 
11 MR. ANDERSON: Well, I don't know how 
12 you distinguish between: We're not going to go 
13 into the appraisal process, when all of this is 
14 virtually the appraisal process. The company put 
15 a number on the table and said - -  in the same 
16 letter, I think, that they said: Here's the 
17 number that we'll pay you. If you don't like it, 
18 you can go to appraisal. 
19 THE COURT: Okay. But they can say - -  
20 it seems to me they are going to say: We're 
21 going to say that the parties have stipulated 
22 that Mr. Hodgesl loss is $3,967,000. Okay. We 
23 will stipulate that the insurance company has 
24 paid 3,127,000. 
25 MR. ANDERSON: Based upon the 
ROUGH DRAFT 
1 application of the policy. 
THE COURT: Based upon the written 
MR. ANDERSON: Right. Based upon the 
5 application of the policy. 
THE COURT: Okay. So they need to 
7 explain that - -  I think in their case, they are 
8 going to want to put on Mr. Hodges testifying 
9 that he thought he was fully insured. 
MR. ANDERSON: And that doesn't have 
11 anything to do with what Mr. Saetrum or 
12 Mr. Brummett or anybody else told him. That's 
13 his thought. 
All the things that he's going to 
15 testify about, that he didn't think happened 
16 correctly, all took place before the loss. 
17 Everything after the loss has been stipulated to, 
18 so that's why I don't think we need to open the 
19 door to post-loss conversations, with the 
20 stipulation that you've just laid out. 
MR. BOARDMAN: We're not. 
THE COURT: Right. 
MR. ANDERSON: Well, I hear that - -  
THE COURT: It just seems harmless what 
25 they're trying to do. 
ROUGH DRAFT 
MS. YEE-WALLACE: Well, Your Honor - -  
THE COURT: I think they are trying to 
3 lay a foundation to explain why he now knows he 
4 was underinsured, and this was the conversation 
5 he believed he was fully insured. 
MS. YEE-WALLACE: And I can see - -  I 
7 mean, with all due respect, Mr. Anderson is 
8 looking at it from Western Community's 
9 standpoint. He's saying: From our perspective, 
10 it's relevant. I can understand why he's saying 
11 that, because they have imputed negligence, they 
12 axe being - -  you know, it's apparent authority to 
13 them. 
But with respect to our negligence 
15 claim against Mr. Zimney, you have to be able - -  
16 again, you have to be able to give context. So 
17 he gets advice and then he turns out to be 
18 underinsured, but we can't explain why he's 
19 underinsured? I mean, again, not attacking the 
20 process, but saying we have to be able to show it 
21 in context. 
And I can Understand why they say, it 
23 has nothing to do with us, but it has everything 
24 to do with our negligence claim and laying 
25 foundation for that context. 
ROUGH DRAFT 
MR. ANDERSON: Let me be fair. Maybe 
2 if I know what conversations they are talking 
3 about? I mean, can we, somewhat again, do an 
4 offerofproof? I1mjust --maybeit1s 
5 innocuous, but I don't know what - -  I'm just 
6 fearful that we get into areas that aren't part 
7 of the pleadings. 
THE COURT: That would not be relevant. 
MR. ANDERSON: Absolutely, and 
10 prejudicial. 
MR. WEST: Could I be heard? 
THE COURT: Yes. 
MR. WEST: This kind of affects my 
14 client. 
Judge, I agree the - -  I don't have a 
16 problem with the testimony coming in that this 
17 was his loss and he was only paid this amount. 
18 In other words, he was told he was underinsured. 
19 That's fine. 
But to go well beyond that into lots of 
21 post-fire conversation, I do think creates an 
22 issue. I mean, Mr. Zimney has to be judged on 
23 what was said prior to the date of loss. 
THE COURT: Well, but then he did make 
25 statements afterwards in his deposition; right? 
ROUGH DRAFT 
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MR. WEST: After - -  well, of course. 
Everybody did. But are those really relevant. I 
mean, what's relevant is he's claiming he was 
underinsured, and this is - -  the 850,000 is what 
he's claiming he was underinsured. 
So, I mean, if they are going to open 
that door, I can tell you we have a lot of 
letters and statements made by Mr. Hodges after 
the fire that I'm not sure they're going to want 
to see come into evidence either, but . . .  
So, you know, I just think it's a door 
that doesn't need to be opened. 
THE COURT: Okay. Now, what door do 
you think they are opening? 
MR. WEST: Well, all the discussions 
about what Mr. Saetrum said or what Mr. Brummett 
said about, you know, the why, as to why he 
wasn't being paid the full amount. 
THE COURT: Oh, is that what you were 
planning on doing? 
MS. YEE-WALLACE: No, it isn't, Your 
Honor, no. We haven't said anything about 
dragging all these conversations again. We're 
not going to attack - -  prior to the appraisal 
process, yes, we were saying: Should it be a 
ROUGH DRAFT 
1 permanent dwelling, this and that, they should be 
2 insured. We're not going down that road. 
We have accepted the appraisal process. 
4 Again, all we want to do is lay foundation, and I 
5 would just suggest that if they feel like it's 
6 starting to get into an area, that they object, 
7 that they object at trial, but we have to be able 
8 to lay some foundation regarding the underinsured 
9 issue. 
We are not going to call - -  if you look 
11 at our exhibits - -  our amended exhibit list, you 
12 can see that we cut out a lot of those letters 
13 regarding the appraisal process. We're not 
14 attacking the appraisal process for purposes of 
15 this trial. 
THE COURT: Okay. So you're not going 
17 to talk about the appraisal process? 
MS. YEE-WALLACE: We're going to talk 
19 about it just in terms - -  we expect to develop 
20 and expect to lay foundation for the 
21 underinsured, but not that - -  you know, the 
22 letters that were exchanged between Counsel and 
23 that they were offered fair market value, and 
24 then there was issues about compliance. Just 
25 attacking the appraisal process. 
ROUGH DRAFT 
THE COURT: Okay. Just to explain the 
2 difference between what the stipulated loss is 
3 and the amount that you were paid, that the 
4 appraisal - -  they had it appraised and that it 
5 indicated that you were underinsured. That's why 
6 you want to talk about it? 
MS. YEE-WALLACE: Right. 
THE COURT: Did you have any problem 
9 with the last sentence on paragraph 3, Mr. West? 
MR. WEST: I'm just going to notice on 
11 the amended exhibit list that I just got this 
12 morning, like the last 10 exhibits, from 20 on 
13 down, all seem to be the very stuff that they are 
14 saying they are not going to talk about, so I'm 
15 confused. 
You know, we have got letters to 
17 Saetrum, letters from Hodges to Saetrum, Saetrum 
18 to Hodges, Saetrum to Copple. I mean... 
MR. ANDERSON: I agree. If somehow the 
20 amended list was supposed to allay our concerns, 
21 I'm more concerned now. We don't know what she's 
22 talking about when she says: "Oh, I just need to 
23 lay my foundation." 
I mean, if we could maybe hear what 
25 this foundation is for something that can be 
ROUGH DRAFT 
1 stipulated to, then maybe we could address it. 
2 But right now I'm concerned because of the way 
3 this trial has gone, or the way the last three or 
4 four weeks have gone, in terms of not knowing 
5 exactly what is actually envisioned. 
THE COURT: Okay. Maybe you could put 
7 on an offer of proof. 
MR. BOARDMAN: Judge - -  and I don't 
9 mean to take this over for Ms. Wallace because 
10 this may fall back on me. 
People are way over-paranoid about what 
12 we're doing here. They are reading too much into 
13 our amended exhibit list, which was submitted, I 
14 believe, yesterday. We actually did not receive 
15 the umpire report until, what was it, 6:00 this 
16 morning; right, Rob? 
So that issue did not get resolved, if 
18 you will, finally, for purposes of this trial, 
19 until how many hours ago? Eight hours ago. 
All I can say is we do not intend to 
21 attack the appraisal, the appraisal process, the 
22 appraisal amount. But as Ms. Wallace indicated, 
23 we need the ability to lay foundation with 
24 respect to the causes of action and claims 
25 against - -  
ROUGH DRAFT 
THE COURT: Okay. How does Mr. Saetrum 
2 factor into that? 
MR. BOARDMAN: He probably does not. 
4 And right before you came back in, when 
5 Mr. Anderson and I were talking, because you've 
6 got a motion to quash, I said: "I am this far 
7 from releasing Mr. Saetrum from that subpoena 
8 because I don't think I'm going to use him." 
THE COURT: And so - -  excuse me. And 
10 the other exhibits that they talked about, you're 
11 kindof - -  you just - -  
MR. BOARDMAN: I'm hedging my bets a 
13 little bit in case something comes up, but right 
14 now I will represent to the Court that I do not 
15 anticipate all those letters are going to come 
The fact that something is on an 
18 exhibit list, I mean, obviously, an abundance of 
19 caution with the exhibit list so we never get 
20 accused of not disclosing what we were going to 
2 1 have. 
THE COURT: Let's take a look at 
23 paragraph 3, again, and could you tell me the 
24 specific standpoint that you take issue with? 
MS. YEE-WALLACE: Okay. Well, Your 
ROUGH DRAFT 
1 Honor, it actually starts on page 2. It says - -  
2 basically, what I understood the Court's ruling 
3 is what we could go into, and this is just saying 
4 what we can't. And I think that it doesn't jibe 
5 with what the Court said we could go into, in 
6 that No. 2 it says - -  well, okay. It says: 
7 "Plaintiff is limited to presenting evidence at 
8 trial as to: 
9 No. 1. "The fact that Western 
10 Community has taken a position that plaintiff was 
11 underinsured for the loss at issue." We're fine 
12 with that. 
13 No. 2. "And that Mr. Hodgesv - -  we're 
14 limited to presenting evidence that Mr. Hodges' 
15 understanding of what coverage he would have 
16 received in the event of a loss based upon his 
17 conversations with the insurance agent. 
18 Well, what they're saying there is he 
19 can say what he thought he would have received, 
20 but I think it's also relevant to say what he did 
21 receive and what actually did - -  
22 THE COURT: Okay. 
2 3 MS. YEE-WALLACE: And then moving on 
24 further down the paragraph: "Plaintiff may not 
25 offer evidence, argument, or inference regarding 
ROUGH DRAFT 
the appraisal process except for reference that 
it oc~urred.~ 
3 We don't necessarily take issue with 
4 that. That's pretty much - -  again, we're not 
5 attacking the process. And we don't intend to 
6 cast a bad light or an improper light on Western 
7 Community. 
8 THE COURT: So, generally speaking, it 
9 doesn't sound like you have a problem with it; 
10 right? 
11 MS. YEE-WALLACE: Well, unless it 
12 excludes the evidence that the Court has already 
13 allowed us to have. 
14 THE COURT: Right. And I think what 
15 we'll have to do is to allow you to put on your 
16 case and lay your foundation, and then Counsel - -  
17 defense counsel can object if they think it 
18 becomes irrelevant. 
19 But, otherwise, I'd be inclined to sign 
20 your proposed order as presented; okay? 
21 MR. WEST: Okay. Well, what about on 
22 paragraph 4? 
23 THE COURT: Paragraph 4 ?  
24 MR. WEST: I didn't hear Mr. Anderson 
25 disagreeing with what I wanted to do. 
ROUGH DRAFT 
THE COURT: He is not disagreeing with 
MR. WEST: All right. 
THE COURT: So should we take out the 
5 first sentence, then, on 4? Because we're 
6 talking about the insurance application. 
MR. ANDERSON: I think to make it, I 
8 guess, perhaps a little bit more clear, you could 
9 say at the end: "Except with respect to the fact 
10 \ that a policy was issued. 
I mean, that's where I went with my 
12 example and when I said I don't know of any 
13 conversations, and so I don't know - -  the only 
14 thing I know about the relationship between the 
15 underwriting process and Mr. Zimney at this point 
16 is that he sent in the application and he got a 
17 policy back. 
THE COURT: Okay. So you're suggesting 
19 I put in the first sentence: I1Except for the 
20 fact that a policy was issuedK? 
MR. ANDERSON: It sounds like - -  I 
22 thought that they had agreed that was the thrust 
23 of what they were going to say. I just don't 
24 want anybody making insinuations about the 
25 underwriting process or anything like that, and 
ROUGH DRAFT 
1 that's why this was couched in - -  
THE COURT: And, basically, the 
3 underwriting process, if I understand it 
4 correctly, the application is sent to Western, 
5 and then the underwriting process involves, then, 
6 reviewing the application and then issuing the 
7 policy; right? 
MR. ANDERSON: Right. They check their 
9 rates, they check - -  you know, they do whatever 
10 they do. 
THE COURT: Right, to determine that 
12 they can insure it. I mean, basically to review 
13 che application and determine their risk and 
14 whether or not they want to insure it. 
MR. ANDERSON: Right. 
THE COURT: And there were no personal 
17 conversations between Western and Zirnney or with 
18 Hodges, involved in that. 
MR. ANDERSON: As far as I know. 
THE COURT: As far as you know. 
MR. ANDERSON: As far as the evidence 
22 in this case shows. 
THE COURT: Right. So you don't want 
24 them to get into how you guys evaluated - -  how 
25 your client evaluated the application and ... 
ROUGH DRAFT 
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MR. ANTIERSON: I don't want anybody 
2 making - -  the concern I have is that we have 
3 structured our witness list in a way that 
4 responds to the pleadings. And what I'm trying 
5 to do is limit any innuendos or inferences that 
6 perhaps there was a failing in the underwriting 
7 process, when I don't have anybody from 
8 underwriting to come in and talk about it because 
9 it's opened the door. 
10 And that's all I'm trying to do, is 
11 make sure this trial doesn't get hijacked. 
THE COURT: Okay. And you're not 
13 planning on doing that; correct? 
14 MS. YEE-WALLACE : (Shaking head. ) 
15 THE COURT: Okay. And you are 
16 indicating no? 
17 MR. WEST: What they are going to do, 
18 Judge, though, is try to introduce a training 
19 bulletin to somehow suggest that Mr. Zimney 
20 didn't follow proper procedure in securing this 
21 policy. 
22 And I'm going to say, underwriting 
23 accepted the policy as it was submitted by 
24 application, and, therefore, you know, their 
25 contention about him not following the training 
ROUGH DRAFT 
I 
1 bulletin is incorrect. That's the way this is 
2 probably going to come up. 
3 THE COURT: What does the training 
4 bulletin have to do with it? The training 
5 bulletin? 
6 MR. BOARDMAN: Yeah. It was on page 1. 
7 I think we discussed a little bit at one of the 
8 previous hearings, Judge, that it was just 
9 disclosed to us about two weeks ago or so. 
10 But it is a bulletin issued, we 
11 believe, by Western Community, and it basically 
12 provides instructions on information that is 
13 needed for a builder's risk application. And we 
14 have certain claims, that are directed at 
15 Mr. Zimney, with respect to whether or not he 
16 complied with that. 
17 THE COURT: Okay. 
18 MR. BOARDMAN: And I understood from 
19 your oral ruling the other day, that was one 
20 thing you pulled out and said: No, that's okay. 
2 1 THE COURT: Right. Okay. But 
22 paragraph 4 says: "However, parties may present 
23 evidence of whether Defendant Zimney followed 
24 critical procedures, rules and regulations 
25 promulgated by Western Community soliciting 
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/ 1 Plaintiff 's application for insurance in this 
/ 2 matter." 
3 Doesn't that cover it? 
4 MR. ANDERSON: That's why we stopped at 
5 that point. We stopped with the training 
6 bulletin. 
7 MR. WEST: I think with that 
8 understanding, that's okay. 
9 THE COURT: Okay. So I'm going to go 
10 ahead and sign the proposed order. And then 
11 objections can be made on relevance or prejudice 
12 during the trial if something comes up that you 
13 believe exceeds this order or I haven't ruled on. 
14 Okay. Now, on their motion to 
15 reconsider, do you want to look at that at this 
16 time? Are you ready? 
17 MS. YEE-WALLACE: I'm prepared. 
18 THE COURT: Mr. West and Mr. Anderson, 
19 are you prepared? 
2 0 MR. ANDERSON: Is that this file? I 
21 haven't looked at it. 
22 MR. WEST: Nor have I, Judge. I don't 
23 want to argue a motion I haven't seen. 
24 THE COURT: Okay. 
25 MR. ANDERSON: If I could just ask a 
ROUGH DRAFT 
1 question: Is this on damages again? Are they 
2 trying to get in consequential damages? 
THE COURT: Why don't you take 15 or 20 
4 minutes and read through it. It's pretty 
5 straightforward, I think, isn't it? 
MS. YEE-WALLACE: Yes. 
THE COURT: I thought it was. And then 
8 let me know if you feel that you're comfortable 
9 in arguing it. Because I'm not sure when I'm 
l o  going to fit it in unless you want to come back 
11 at 4 o'clock today. 
MR. ANDERSON: Could I ask a question, 
13 Your Honor? 
THE COURT: Yes. 
MR. ANDERSON: Do you think we need to 
16 take 15 or 20 minutes to look at this? I've 
17 scanned it now. 
THE COURT: I don't know. I just 
19 wanted to make sure you had a thorough 
20 opportunity. Why don't you - -  I'll just be in my 
21 office. Just let me know when you're ready; 
And we'll just take a recess. 
MR. WEST: Judge, I guess now that I'm 
25 looking at it, it's just asking ... 
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THE COURT: 1'11 give you five minutes. 
2 1'11 come back in five? 
MR. ANDERSON: Thank you. 
(A brief recess was taken.) 
THE COURT: Back on the record. Let 
6 the record reflect that Counsel is present in 
7 court except for Mr. Boardman. 
Did you want him in here for this 
9 motion - -  
MS. YEE-WALLACE: No, Your Honor. 
THE COURT: - -  Ms. Yee-Wallace? 
Okay. So everyone is here. We'll take 
13 up Plaintiff's Motion For Reconsideration. 
Go ahead, Ms. Yee-Wallace. 
MS. YEE-WALLACE: Thank you, Your 
16 Honor. 
I take it by the Court's signing of the 
18 order on Defendant Western Community's First 
19 Motion in Limine, that our motion for 
20 reconsideration is going to be denied, but I - -  
THE COURT: The one that I just signed? 
MS. YEE-WALLACE: Yeah. It limits the 
23 amount of damages that - -  
THE COURT: Oh, okay. Well, I signed 
25 that and now you're making a motion to 
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1 reconsider. 
MS. YEE-WALLACE: Okay. So I guess we 
3  can repeat that order as well. 
Your Honor, 1'11 basically put on the 
5 record a request of saying we wanted to file this 
6 for purposes of appeal, and I also wanted to put 
7 the Court on notice that when the plaintiff 
8 submitted its supplemental discovery responses on 
9 April 18th, we based the lost income and 
10 additional damages based on pro formas and 
11 schedules based on the lost cash flow of Villa 
12 Highlands on the pro forma schedule. 
Those pro forma schedules, or an 
14 iteration of those pro forma schedules, had been 
15 previously disclosed to the defendants, both in 
16 Mr. Hodges' deposition that was taken in June of 
17 2007  as Exhibit F F ,  and also, disclosed to 
18 Western Community, which they, in fact, used as 
19 part of their appraisal. 
So not only have they seen the pro 
21 formas, they've used them and they had an 
22 opportunity and, in fact, did ask Mr. Hodges 
2 3  questions about those pro formas. We 
24 supplemented them and updated them for the 
25 September 18th discovery submission, and the 
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1 Court said that that was untimely. 
2 We are asking, essentially, if we 
3 can't go into those on the lath, that we at least 
4 be able to present the pro formas that have been 
5 disclosed at this point, in order to admit claims 
6 of additional damage and ask that the Court 
reconsider that we haven't given them - -  put them 
on notice with any figures regarding the 
additional damages or the 1ost.income or cash 
flow of Villa Highlands. 
THE COURT: What happened on 
September lath, 2007? 
MS. YEE-WALLACE: I'm sorry? 
THE COURT: Did you say September lath, 
2007 the Court said - -  
MS. YEE-WALLACE: If I did, I meant 
April. 
THE COURT: You meant April? 
MS. YEE-WALLACE: I did. I'm sorry, 
Your Honor. April. 
And, again, that the - -  I think the 
appraisal is dated '05, but I think, you know, it 
was done in '06. So since at least '06, they 
have had these pro formas and iterations of them, 
25 and we just want to put that on the record. 
ROUGH DRAFT 
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THE COURT: All right. And just so 
it's clear to me, your motion to reconsider is 
based on his deposition that was taken on 
June 26th, ' 0 7 ;  is that correct? 
MS.' YEE-WALLACE: Correct. 
THE COURT: Okay. And the documents 
had been presented to Counsel at that time? 
MS. YEE-WALLACE: Correct. 
THE COURT: Anything else on your 
motion to reconsider? 
MS. YEE-WALLACE: Nothing other than 
what's stated in the pleadings that we submitted. 
THE COURT: All right. Thank you. 
Who wants to go next? Mr. Anderson? 
MR. ANDERSON: Remember, that first 
deposition was taken under a different set of 
pleadings than we're now working under. 
And, secondly, they never supplemented 
in any way the answer to interrogatory that would 
specifically set out what they wanted. 
Just because they submit some documents 
that say this is what this particular apartment 
might have made for five years, doesn't mean that 
he's claiming that for damages. 
We didn't know what his damages were. 
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1 Both defendants asked interrogatories for him to 
2 specifically set out what his damages were, and 
3 they never did. 
THE COURT: Okay. Mr. West or 
5 Ms. Sheehan? 
MR. WEST: Ms. Sheehan. 
MS. SHEEHAN: I agree with everything 
8 Rob Anderson said. Just want to get on the 
9 record that this has already been argued twice 
10 before the Court. You've already denied the 
11 request twice. So this is the third time they 
12 have brought it, and they are bringing it the day 
13 of trial; we think it's already been argued. 
THE COURT: I'm wondering why, back 
15 in - -  must have been around April 18th, or in 
16 that area, when we were holding hearings and - -  
17 the hearing, initially, was on the Motion for 
18 Protective Order, and then the issue came up of 
19 consequential damages, and defendants indicated 
20 that that was news - -  basically, news to them. 
Then I continued the hearing to the 
22 next day to give plaintiffs an opportunity to 
23 come forward with all their evidence which would 
24 show that they were put on notice, but yet this 
25 wasn't presented. 
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What you presented to me today is not 
what you presented when I asked for your evidence 
that you had put them on notice. 
MS. YEE-WALLACE: Your Honor, the only 
thing I can tell you is the same thing that we've 
been arguing since the inception of this case, is 
that we simply did not catch it, essentially, 
until we were essentially getting ready for trial 
and we were going through every single bit of 
discovery to determine what we wanted to be 
exhibits in this case. 
We, essentially, had, you know, from 
6 o'clock that night to look at all of the 
depositions, all of the exhibits, to read 
everything, to go through all the discovery as 
much as we could, to present what we thought was 
putting with respect to the damages, and we just 
didn't catch it. 
THE COURT: Okay. The other thing I 
noticed in the deposition now that you attached 
to your affidavit, it appears the questioning in 
regards to the documents, additional documents 
you've submitted - -  is this identified as an 
exhibit here? 
(Examining document) Okay, Exhibit B. 
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1 It's Exhibit B of the deposition? 
MS. YEE-WALLACE: It was Exhibit FF. 
3 Exhibit B to my affidavit. 
THE COURT: It appears, just quickly 
5 reviewing the excerpts from your deposition, that 
6 you're really not - -  that you're not talking 
7 about damages, you're talking about, it sounds 
8 like, the documents pertaining to how Mr. Hodges 
9 valued the project, in terms of when he got 
10 insurance, what he thought he would need. And 
11 this was a projection that was prepared in 2005. 
How do these additional documents 
13 actually put them on notice that these are 
14 consequential damages? 
MS. YEE-WALLACE: Well, Your Honor, 
16 this is the thing. When we - -  he talked about it 
17 in depth in his deposition. We introduced that 
18 to the Court on April 17th. They had pro formas 
19 before them which showed what the Villa Highlands 
20 would have made, and they didn't ask any more 
21 questions about it. 
So are you saying that they - -  did they 
23 ask: "Are these their damages," and did we say: 
Ifoh, here's the pro formas that relate to our 
25 damagesM? No. The record says what it says. 
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But I think for purposes of showing 
2 that they - -  you know, when they saw our 
3 supplemental discovery requests on April 18th, 
5 before. They probably knew it at the April 17th 
6 hearing, and knew that we had missed it and 
7 didn't say anything? I don't k.now. But that is 
8 what it is. 
The point of the matter is that they 
10 had seen those pro formas before and those 
11 schedules, and that's what we based our 
12 additional damages on. 
So it is what it is, Your Honor, and 
14 we're going to leave it - -  submit it on the 
15 record, but we just wanted to have that in the 
16 record for purposes of the motion. 
THE COURT: This looks to me like it 
18 goes to the budget, this budget for the project. 
But the problem for me is, in ruling - -  
20 in making a ruling, the Court looked at what 
21 information I had in front of me, and now the day 
22 of the trial when you come in with additional 
23 information, which, in looking at it, it doesn't 
24 appear to me it goes to the damage issue, but 
25 he's preparing his budget for the project and 
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1 this is what it would cost him to construct a 
2 building and that kind of thing. 
3 And then, also, this expected cash flow 
4 from it are the kind of documents you%would 
5 present to a bank or someone to obtain financing, 
6 that you would pull all of this together, or if 
7 you were looking at investors to invest in it. 
8 It doesn't appear to me to be 
9 itemization of damages. But, generally speaking, 
10 I understand you're saying, well, okay, we may 
11 not have been specific enough, but, generally 
12 speaking, they would have noticed that we were 
13 asking for something in addition to a direct 
14 breach of contract loss. 
15 MS. YEE-WALLACE: Particularly, Your 
16 Honor, when they - -  because they did submit the 
17 appraisal we attached - -  and we're not talking 
18 the appraisal process, but they did submit the 
19 appraisal that is attached to my affidavit as 
20 their appraisal pursuant to the appraisal 
21 process. That before we agreed to, you know, do 
22 what we just did with the appraisal, that was 
23 their official position until we did what we did. 
2 4 So the fact that they used it in 
25 calculating an income approach based on the 
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future for that fair market value appraisal, I 
1 2 think they knew very well. I mean, that Is what 
I 3 they based it on, is what income would this 
4 project have derived. I think Western Community 
5 specifically knew. 
6 MR. ANDERSON: Your Honor, there's no 
7 proof that that happened. She's making stuff up. 
8 I don't know what she's - -  this just gets worse 
9 and worse. This is the third time we've tried 
10 this, or they have tried it, and it just - -  it's 
11 devolving into almost desperation. We just need 
12 to get on with the trial. 
13 THE COURT: Ms. Sheehan? 
14 MS. SHEEHAN: I mean, it's the same 
15 thing. It's been argued twice before. I don't 
16 have - -  since we just got this today, I don't 
17 have all the papers with me, but our - -  both 
18 defendants1 discovery requests, the responses 
19 were due in the spring of 2007, back when Davison 
20 & Copple & Copple had this case and Cynthia 
21 Yee-Wallace was on the case and she was an 
22 attorney there. 
23 It was more than a year later that they 
24 are now saying, oops, we forgot. And 
25 Mr. Anderson already made.the point that, yes, 
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1 his initial deposition took place under the first 
2 amended complaint. The complaint was amended, 
3 the second amended complaint was filed, and then 
4 Mr. Anderson took Mr. Hodges' deposition again. 
5 Mr. Anderson said: "What is your claim?" And he 
6 said: "$850,000. " 
At that point, both defendants thought 
8 that's what the claim was about, and we thought 
9 that anything else was no longer on the table. 
10 And they keep bringing it up that this is on the 
11 table, apd it isn't. As of that date, it was off 
12 the table. 
THE COURT: Okay. And I understand 
14 that you want to build a strong case for an 
15 appeal, which is one of the reasons you filed a 
16 Motion for Reconsideration. 
And also, in terms of trying to be fair 
18 to Mr. Hodges, you know, I wouldn't mind 
19 reconsidering if it wasn't going to prejudice the 
20 defendants. But the defendants have told me they 
21 would not be prepared to defend on those 
22 consequential damage issues. 
And is that still correct? 
MR. ANDERSON: Yes, Your Honor. 
MR. WEST: Yes. 
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1 THE COURT: And Ms. Sheehan? 
2 MS. SHEEHAN: Yes. 
3 MS. YEE-WALLACE: Just for the record, 
4 I would just say, given the case that we cited, I 
5 think it was in our motion to clarify, if the 
6 defendants really thought they were going to be 
7 prejudiced and they were given the option to 
8 postpone this trial or go forward, I think I know 
9 what their answer would have been. 
10 But it is what it is, Your Honor. We 
11 just need a ruling on the Motion for 
12 Reconsideration. 
13 THE COURT: Does anybody want to 
14 respond to that comment? 
15 MR. ANDERSON: None needed. 
16 THE COURT: Okay. All right. The 
17 Court's position continues to be as it has 
18 before, that the disclosure of consequential 
19 damages is untimely. The defendants did not have 
20 the opportunity to prepare for cross-examination 
21 or prepare witnesses to defend on that issue. 
22 And, of course, filing a Motion for 
n 
23 Reconsideration the day of the trial, I think 
24 that is also untimely. 
25 So the Court denies the latest motion 
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1 to reconsider. 
3 another. 
THE COURT: Okay. So we're all set 
5 till tomorrow? Nothing to discuss? 
I'd still like to have you here at 
8 up overnight. 
MR. ANDERSON: Okay. 
THE COURT: So 1'11 see you at 8:30 in 
11 the morning. 
MR. WEST: Thank you, Judge. 
MR. ANDERSON: Thank you. 
(The trial adjourned at 2:30 p.m.) 
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) DECISION AND ORDER ON 
WESTERN COMMUNITY INSURANCE ) PLAXNTIFF'S MOTION FOR 
CO., an Idaho limited liability company, ) RELIEF FROM JUDGMENT 
FARM BUREAU MUTUAL INSURANCE ) 
COMPANY OF IDAHO, an Idaho ) 
Corporation; DALE E. ZIMNEY., and 1 
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Defendants. 
Before the court for decision is Plaintiff's Rule 60(b)(6) Motion For Relief From 
Judgment. Hearing was held on this motion on August 20, 2008. Richard Boardman and 
Cynthia L. Yee-Wallace appeared on behalf of plaintiff, with Mr. Boardman arguing. Robert 
Anderson appeared and argued on behalf of Defendant Western Community Insurance, Co. 
Karen Sheehan appeared on behalf of defendant Dale E. Zimney. 
This case arose out of a builder's risk insurance policy purchased by Plaintiff Villa 
Highlands to cover the Villa Highlands' building during construction. In purchasing the policy, 
Villa Highlands dealt with Dale Zimney (Zimney), an insurance agent for Western Community 
Insurance Company (Western Community) and Farm Bureau Insurance Company @arm 
Bureau). The policy itself was issued by Western Community. Unfortunately, midway through 
1 
construction, the building caught fire and was destroyed. During the adjustment process, it was 
discovered that Villa Highlands may have been under-insured, triggering a reduction in benefits 
for the loss Villa Highlands suffered. In response to this, Villa Highlands, on November 13, 
2006, filed this lawsuit requesting damages and also seeking declaratory relief-asking the court 
to determine the rights of the parties under the written insurance contract. 
More than a year later, in December 2007, Western Community motioned the court to 
compel appraisal as contemplated under the insurance contract. In February and March of 2008, 
all parties moved for summary judgment. 
On April 9, 2008, the court, in a ruling from the bench, denied Villa Highlands' motion 
for summary judgment, granted Zimney's motion only as to the breach of a special relationship 
claim, and granted Western Community and Farm Bureau's motion only to the extent of 
dismissing Farm Bureau as a defendant. A11 other claims, including the request for declaratory 
relief, remained. In regard to Western Community's motion to compel appraisal, the court told 
both parties that they needed to quickly get their appraisals and complete the appraisal process 
before trial. (Hr'g Tr. 75-76, Apr. 9,2008.) 
During the April 9th hearing, the court declared that the term "value" in paragraph f.2 of 
the policy unambiguousty meant "actual cash value," which was to be determined by 
replacement costs. (Hr'g Tr. 66.) The court did not decide the date to use for valuing the property 
because the parties had already agreed on using the date of completion and recognized that they 
were to come to an agreement as to that date. (Hr'g Tr. 81-85.) In addition, the court did not 
decide the issue of what costs should be included or excluded to determine the value because 
counsel for Villa Highlands stated that the issue was something for the parties to work out.' 
(Hr'g Tr. 71-72.) 
Although not raised before the April 9th hearing, Villa Highlands indicated that it was 
not clear as to how the appraisal process worked, so the parties discussed the issue with the court 
at that time. The court concluded that, under the terms of the contract, both the insured and the 
insurance company were to get independent appraisals and, in the event that the appraisals did 
not match, to then submit those appraisals to an independent umpire to make a decision as to 
which appraisal determines the value. (Hr'g Tr. 73-76, Apr. 9,2008.) As the court interpreted the 
I Mr. Boardman informed the court, "We then move on to still some thorny issues about what goes into an appraisal. 
The problem with these appraisals that have already been done, Judge is they include, as I call them, uninsurable 
items but I think that is for us to work out with whom ever." The mutt responded, "Well you're going to have to get 
it done before the trial. I'm not going to reset your trial." 
contract, the umpire's decision, once issued, would be final, and nothing would be left for the 
court, or a jury, to decide. (Hr'g Tr. 75, Apr. 9,2008.) 
In additional hearings on April 16 and 17, 2008, the court noted that the claim for 
declaratory action was not completely gone but was gone to the extent of the court's 
determination that "the value on the date of completion is the actual cash value." (Hr'g Tr. 56, 
58, Apr. 16, 2008; Hr'g Tr. 2, Apr. 17, 2008.) The court concluded, "Villa Highlands requested 
the court to determine the right to liabilities of the parties in that count, and . . . the court has 
looked at how the contract is to be interpreted and those decisions have been made relative to the 
Dec action." (Hr'g Tr. 2, Apr. 17, 2008.) Villa Highlands did not ask the court to make any 
further ruling as to Villa Highlands' rights and obligations under the terms of the contract prior 
to the dismissal of the declaratory action. 
Then during a hearing on April 28, 2008, the court stated its understanding that the 
declaratory action would go away once the pmies obtained two matching appraisals or had an 
umpire determine the "value" for the purpose of-calculating the amount the insurance company 
owed. Neither party objected to this understanding. (Hr'g Tr. 13, April 28, 2008.) The court 
stated, "I understand the Dec action should go away once you get the umpire to determine---or 
[you get] two appraisals [that match]. Then we know what that amount [of damages] is." (Hr'g 
Tr. 13, Apr. 28, 2008.) Villa Highlands did not make any objection to the court's understanding 
of the appraisal process or the binding nature of the umpire's decision. 
On April 29,2008, the court entered a written order as to its April 9th rulings on the 
summary judgment motions. In regard to Plaintiff's claim for declaratory action against Western 
Community under Count Six of the Second Amended Complaint, the court held only that the 
insurance policy was clear and unambiguous in it terms. (Order on Def. Western Community and 
F m  Bureau's Mot. Summ. J. 3.) The court did not determine whether Plaintiff was entitled to 
relief and stated that whether the claim was to be dismissed was "to be determined after the 
appraisals." (Zd.) 
On May 1,2008, Villa Highlands and Western submitted their respective appraisals to an 
umpire. Villa Highlands submitted the appraisal completed by Integra in September 2006. 
Western submitted a modified appraisal, the Supplemental Addendum to Appraisal Report, 
completed by Mountain States on April 30, 2008. On May 2,2008, the umpire asked the parties 
for a definition of "cash value" and received a letter stating that it was "actual cash value," that it 
did not include certain types of items, and that the umpire should refer to pages 68-69 of the 
April 9th hearing transcript for court's ruling as to the term "value." (Villa Highlands argues that 
in agreeing to send the letter, "it was not waiving its right to argue that other items should not be 
included in the valuation reports.") 
On May 4, 2008, one day before trial began, the umpire sent a letter to the parties with 
his finding that Mountain States appraisal was more reliable. The Mountain States appraisal 
established that the value was greater than what Western Community had originally established 
the value to be2--affirming that Villa Highlands was in fact underinsured according to the 
policy. On May 5, just before trial began, Ms. Yee-Wallace, counsel for Villa Highlands, stated 
that her client was "not attacking the appraisal process" at this point or the number (representing 
the "value" under clause f.2 of the contract) "for purposes of this trial." She also stated that her 
client was not waiving its right to challenge the appraisal on appeal. Nevertheless, the parties 
stipulated to the amount of damages sought at trial, and that stipulation was entered on May 6, 
2008. (Order on Def. Western Community's First Mot. in Limine 3.) 
The case was tried to a jury from May 5,2008 through May 13,2008. The jury awarded 
no damages to Villa Highlands. No issues under the declaratory action were submitted to the 
jury. On May 27, 2008, the court ordered that all claims, including the claim for declaratory 
relief, against Western Community be dismissed with prejudice based on its understanding that 
no controversy remained. 
PLAINTIFF'S A R G ~ E N T S :  
Villa Highlands argues that the court should grant it relief from the order dismissing 
count six of the Amended Complaint because "the declaratory action was not concluded or fully 
determined." In paragraph thirty-four of the complaint, Villa Highlands asked the court to 
declare "the relative rights and obligations of the parties" under the insurance policy and to 
"determine that Villa Highlands is entitled to the payment of the full amount due and owing 
pursuant to the Policy without reduction, offset, or reduction in any manner." Villa Highlands 
argues that although the Court declared that the term "value" means "actual cash value," the 
court made no other declaration before dismissing the claim. 
According to Villa Highlands, the problem is that the parties were not able to reach an 
agreement on a more extensive definition of value and exactly what items may be considered as 
"replacement costs." Mr. Boardman told the court that he hoped the parties could reach an 
agreement, but on the eve of trial, the parties did not agree on how to classify all types of 
Western originally determined that the value of the building was at least $7.1 million. The modified ~ountai; 
States appraisal determined that the value of the building was $8.3 million. 
building costs. Instead, the parties agreed to the exclusion of some costs from being considered 
"replacement costs" and informed the umpire of that which they agreed on. 
Villa Highlands argues that the Supplemental Addendum to Appraisal Report, which the 
umpire determined to be the more reliable appraisal, included arguably uninsurable items not 
covered by the policy, causing the appraisal to result in a higher value than was appropriate? In 
addition, it argues that the Supplemental Addendum contained significant errors and  mistake^.^ 
Villa Highlands asks the court to set aside the umpire's findings because the findings of 
the umpire, Mr. Langston, are not in compliance with the terms of the Builder's Risk policy and 
because Mr. Langston's Limited Appraisal Review was based on significant mistakes and errors. 
In support of this request, Villa Highlands uses case law from Texas and Iowa to argue that the 
court may overturn an appraisal award in three situations: (1) when the award was made without 
authority; (2) when the award was the result of fraud, accident, or mistake; or (3) when the award 
was not made in substantial compliance with the terms of the contract. Wells v. American States 
Preferred Ins. Co., 919 S.W. 2d 679,683 (Tex. Ct. App. 1996); see also Central Life Ins. Co. v. 
Aerna & Surety Co., 466 N.W.2d 257, 260 (Iowa 1991). (Idaho does not have any case law on 
point.) 
DEFENDANT'S ARGUMENTS: 
Western Community argues that Villa Highlands' claim for declaratory judgment had 
been fully resolved or rendered moot by the time trial commenced because an umpire had made a 
final determination in the appraisal process. In support of this argument, Western Community 
points to statements made by the court during the hearings in April demonstrating the 
understamling of the court and the parties that the declaratory action was gone to the extent that 
' Western Community stated previously that motion sensors, alarms, consequential damages, additional security, 
contingency funds, construction fences, and the cost of project managers are not covered in the policy and should be 
excluded in valuing the building. However, all of these costs were included in the Supplemental Addendum. Other 
soft costs were also included in the Supplemental Addendum. Many of the items listed under "general conditions" in 
the Petra 2006 Estimate include uninsurable costs such as: labor, surveying, inspection fees, rental equipment, 
contractor's profit, and architectural fees. Other costs, such as sitework and signage, were included in the Petra 2006 
estimate but are expressly not covered by the policy (see paragraph A.2.b(3)). These items were originally included 
in the Petra 2006 because Western Community asked Villa Highlands to submit the cost to reconstruct the entire 
project for purposes of determining the amount of the loss after the fie. The Petxa 2006 estimate was never intended 
to reflect the value of the building for purposes of an underinsurance determination, much like James Brown 
appraisals were not conducted for such determinations. Western Community simply attached the Petra 2006 
Estimate to a spreadsheet and had their appraisal stamp it with approval in order to make it qualify as an appraisal 
under the policy. Mr. Langston's findings based on this Addendum were improper, and should be vacated. 
For instance, the Mountain States Appraisal computes valuations using the square footage of the Villa Highlands 
land, which is 71,308. However, the square footage of the Villa Highlands building was 62,830. Also, the Mountain 
States Appraisal used a completion date of June I, 2007, which is unsupported by any evidence in the record. 
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the court had made interpretations of the insurance policy and implying that the action would be 
gone when the umpire reached a decision and Villa Highlands was paid accordingly. Before and 
during trial, Villa Highlands neither indicated that the declaratory action would survive nor 
advanced an argument that it had a right to appeal the umpire's decision. In addition, Villa 
Highlands ratified the appraisal process by stipulating to damages. Based on Villa Highlands' 
silence and stipulation, Western argues that the court's dismissal of the declaratory action was 
appropriate. 
Western Community also argues that the insurance contract does not give Villa 
Highlands a right or opportunity to appeal the umpire's decision and that to give Villa Highlands 
that opportunity would allow it to make arguments not advanced at trial or within the scope of 
-the pleadings. More specifically, Western Community argues that Villa Highlands' motion is an 
attempt to bring a breach of contract claim under a new legal theory. 
STANDARD OF REVIEW: 
Idaho Rule of Civil Procedure 60(b)(6) provides that a party may motion the district court 
to grant relief from judgment on the grounds that there is any "reason justifying relief from the 
operation of the judgment." This catchall provision does not permit the court to reconsider the 
legal basis for its decision, and the moving party may not use it to present newly discovered legal 
theories. First Bank & Trust of Idaho v. Parker Bros., Inc., 112 Idaho 30, 32 730 P.2d 950, 952 
(1986). Instead, the moving party "must demonstrate unique and compelling circumstances 
justifying relief." Matter of Estate of Bagley, 117 Idaho 1091, 1093, 793 P.2d 1263, 1265 (Ct. 
App. 1990). 
ANALYSIS: 
The underlying issue is whether it was appropriate for the court to dismiss the declaratory 
action upon completion of the trial or whether a controversy over the interpretation of the Policy 
remained such that a declaratory judgment needed to be rendered. For a party to obtain 
declaratory relief, there must be a justiciable controversy. Hawis v. Cassia County, 106 Idaho 
513,681 P.2d 988 (1984). 
Villa Highlands claims that the declaratory action had not been resolved and was 
therefore improperly dismissed. To support this claim, Villa Highlands points to the language in 
the April 28,2008 order where the court stated it would later determine the claim for declaratory 
relief and then contrasts that language with the May 27, 2008 order where the court instead 
dismissed the claim. However, the court's intent by the April 28, 2008 order was to require 
completion of the appraisal process required by the parties under the contract. Once that was 
done, there would be no remaining issues. 
Despite the fact that the declaratory action was not dismissed until after the trial and a 
year and a half after filing, Villa Highlands never made the court aware of any remaining 
controversy that needed to be decided by the court. Although Villa Highlands reserved the right 
to contest the appraisal process on appeal, at no point between the issuance of Mountain States 
revised appraisal on April 30, the umpire's decision on May 4, and the court's order on May 27 
did Villa Highlands bring any motion before the court asking the court to vacate the umpire's 
decision and to declare what types of costs may be appropriately included in the appraisal under 
the terms of the insurance policy. Instead of bringing a motion asking the court to grant the relief 
requested under the declaratory action by declaring the appraisal process or umpire's decision 
invalid, Villa Highlands stipulated to the damages sought at trial, thereby rendering the appraisal 
process moot since the end result of the appraisal process would otherwise have been the basis 
for determining damages. On May 22, Villa Highlands did object to Western Community's 
proposed judgment on the grounds "that not all claims pending against Western Community 
have been dismissed with prejudice," but Villa Highlands did not explain what claims or 
controversies remained for the court to decide. fPl.'s Objection to Proposed J. Submitted by 
Western Community 2.) 
Only when Villa Highlands brought the motion for relief from judgment was the court 
made aware that Villa Highlands wanted to contest the appraisal process and the umpire's 
decision. In support of its motion, Villa Highlands argues that the court has the authority to 
overturnsan umpire's decision on the basis of two cases, one from Iowa and the other from 
Texas. See Central Life Ins. Co. v. Aetna & Surety Co., 466 N.W.2d 257 (Iowa 1991); Wells v. 
American States Preferred Ins. Co., 919 S.W. 2d 679 (Tex. Ct. App. 1996). But besides the fact 
that these cases are not binding precedent, those cases are distinguishable from the present case 
because unlike this case, the issue of whether an umpire's decision should be held binding or 
vacated was the central case and controversy brought before each district court. The parties in the 
Iowa and Texas cases were specific in their claims and motions in asking the courts to resolve 
issues regarding the appraisal processes and the umpires' (or appraisal panel's) decisions. 
In the Iowa case, the insurer filed a declaratory action asking the court to vacate the 
umpire's award, and the insured filed an action seeking enforcement and damages for a bad faith 
refusal to pay the award. Central Life Ins. Co., 466 N.W.2d at 259. The district court upheld the 
umpire's appraisal award on summary judgment, but the Iowa Supreme Court decided that the 
umpire's decision was null and void because the umpire had a pecuniary interest in the outcome 
of his decision. Id. at 259, 262. The relevant fact for this case is that the validity of the umpire's 
decision was an issue specifically raised in the declaratory action, the counterclaim, and the 
summary judgment motions. 
In the Texas case, the insurer brought a suit for declaratory judgment asking the court to 
declare that the appraisal process had been properly invoked and to require the insured to submit 
its claim to appraisal; the insured filed a counterclaim and other causes of action. Wells, 919 
S.W. 2d at 681-82. On motions for summary judgment, the district court ruled that the appraisal 
award was binding. Id. at 682. The Court of Appeals of Texas found as a matter of law that the 
appraisal panel improperly determined the cause of damage and ruled that whether the appraisal 
value, as determined by the appraisal panel, could be awarded depended on what was found to be 
the cause of damage at trial. Id. at 685-86. Like the Iowa case, the decisions in the case revolved 
around the validity of the appraisal panel's decision as specifically raised in the complaint, the 
counterclaim, and the summary judgment motions. 
Central Life Ins. and Wells are distinguishable from this case because Villa Highlands did 
not bring a declaratory action or any motion asking the court to vacate the decision of the umpire 
until the trial was over and the court had dismissed the declaratory action. Instead, Villa 
Highlands brought a declaratory action asking the court to determine its rights and obligations 
under the contract, and the court did that. The court determined that "value" is "actual cash 
value" and determined that the parties were to engage in the appraisal process. At the time the 
declaratory action was dismissed, the court was unaware of any dispute between the parties that 
remained and needed to be decided by the court in regard to the way that the appraisal process 
was conducted. Furthermore, the court understood the decision of the umpire to be binding, and 
the parties did not bring any motion challenging the binding nature of the umpire's decision. 
Prior to the umpire's decision, neither Villa Highlands nor Western contested the court's 
understanding that the umpire's decision would conclude any declaratory action because no case 
or controversy would remain. After the umpire rendered a decision, and on the eve of trial, Villa 
Highlands informed the court that it was reserving the right to contest the appraisal process on 
appeal and was not contesting it for the purpose of trial, but Villa Highlands did not tell the court 
that there were remaining issues or controversies that needed to be decided by the district court 
in the current suit. In fact, instead of informing the court that a controversy or issue remained for 
the court to decide, Villa Highlands stipulated to the amount of damages that resulted from the 
underinsurance. Thus, when the trial was over, the court believed that no controversy remained 
to be decided under the declaratory action and dismissed Count Six of the Second Amended 
Complaint-the request for declaratory relief. 
There are two problems with Villa Highlands' motion for relief from judgment. First, 
Villa Highlands is essentially asking the court to use a relief from judgment motion to vacate an 
umpire's decision. Just as the court cannot reconsider the legal basis for its decision on this 
motion, so it cannot reconsider whether the umpire's decision had an appropriate legal/ 
contractual basis when the issue had not been previously presented to the court. See First Bank & 
Trust of Idaho, Inc.,112 Idaho at 32.. Second, Villa Highlands is essentially seeking to recover 
money from Western Community that it was not able to recover at trial by bringing a new claim 
that the appraisal process did not work. Had the appraisal process been completed and Villa 
Highlands obtained a determination that its appraisal gave the correct value, the claims tried to 
the jury would have been unnecessary. After trial is not the time to contest an appraisal 
process-to bring a new legal theory before the court-that has the potential to impact what 
damages were sought at trial. See id. 
By not filing a timely motion to contest the appraisal process and by waiting to raise the 
issue until the filing of this Rule 60(b) motion, Villa Highlands cannot now be heard on this 
issue. Although Villa Highlands is now claiming there may have been problems in the appraisal 
process, those issues should have been resolved before the jury trial. That Villa Highlands failed 
to take action and present a justiciable issue before the judgment was entered is not a unique and 
compelling circumstance justifying relief from the judgment. Matter of Estate of Bagley, 117 
Idaho at 1093. 
Plaintiff's motion to grant relief from judgment is therefore DENIED. 
IT IS SO ORDERED. 
Dated this 26th day of August, 2008. 
Darla Williamson, District Judge 
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